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PREFACE 


In  this  book  an  attempt  has  been  made  to  set  forth  as  clearly 
and  succinctly  as  possible,  both  the  principles  which  obtain 
with  regard  to  the  administration  of  Interrogatories,  the 
disclosure  of  the  existence  of  documents  and  the  inspection 
of  documents  in  civil  proceedings  in  the  High  Court  and 
County  Court,  and  the  practice  or  procedure  relating  to  the 
application  of  those  principles. 

Discovery  is  sought  in  most  actions  set  down  for  trial, 
and  the  subject-matter  of  this  book  is,  therefore,  one  of 
every-day  occurrence.  It  is  also  a  matter  not  free  from 
difiieulties,  with  regard,  more  especially,  to  the  application  of 
the  principles  to  the  particular  case  under  consideration 
rather  than  with  regard  to  the  actual  principles  themselves. 
The  fact  that  the  rules  which  obtain  both  in  the  High  Court 
and  County  Court  give  the  Court  a  large  discretion  does  not 
make  the  task  of  one  who  seeks  to  show  in  what  cases 
and  to  what  extent  discovery  will  or  will  not  be  allowed  more 
easy,  as  the  decision  in  numerous  cases  amounts  to  nothing 
more  than  that,  under  the  particular  circumstances  of  the 
particular  case,  the  Court  exercised  its  discretion  in  a 
particular  ^/ay. 

But  these  difficulties  notwithstanding,  it  is  hoped  that 
the  attempt  made  to  set  forth  principles  and  to  give  illustra- 
tions which  exhibit  the  application  of  these  principles  in 
concrete  cases,  and  in  many  cases  show  the  actual  interroga- 
tories set  or  the  terms  of  the  objection  to  give  the  discovery 

B.D.  i/ 
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PREFACE 


sought,  may  be  of  some  use  to  the  busy  practitioner  and 
lighten  his  task  in  chambers  to  some  extent. 

The  Rules  of  the  Supreme  Court  and  of  the  County  Court 
which  apply  to  Discovery  have  been  set  out  in  the  Appendix, 
together  with  the  appropriate  Forms.  Considerable  care  has 
been  taken  to  secure  that  the  Index  shall  be  full  and 
complete. 

R.  E.  R. 


November,  1911. 


PREFACE  TO    THE   CANADIAN    NOTES 

In  writing  the  Canadian  Notes  the  Consolidated  Bales  of 
Practice  and  Procedure  of  the  Supreme  Court  of  Judicature 
for  Ontario  have  been  used  as  the  basis  for  the  text,  the 
effect  of  these  Rules  being  illustrated  by  the  decisions  not 
only  of  the  Courts  for  Ontario,  but  by  decisions  from  the 
other  Provinces. 

The  forms  for  use  with  the  Ontario  Bules  have  been 
added  in  the  Appendix  where  the  Bules  of  the  Supreme 
Courts  for  the  other  Provinces  have  also  been  set  out.  It 
is  hoped  that  the  addition  of  the  Canadian  Notes  to  the 
English  text  will  prove  useful  to  practitioners  in  the 
Dominion. 


A.  C.  PORSTER  BOULTON. 


5,  King's  BENca  Walk, 
Temple,  E.G. 
November,  1911. 
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PART  I 
INTRODUCTORY  MATTER 

The  term  "  discovery  "  is  used  with  several  different  meauings. 
In  one  of  its  wider  meanings  it  denotes  certain  rights  or 
powers  (or  the  processes  by  which  the  rights  are  exercised) 
which  a  party  to  a  civU  suit  has  of  obtaining   from  his 
opponent  information  which  will  assist  him  in  the  proof  of  hia 
own  case  and  in  the  knowledge  of  the  case  he  is  called  upon  to 
answer  at  the  trial  of  the  suit,  or  in  enforcing  the  order  or 
judgment  when  obtained.    But  as  some  of  these  rights  or  pro- 
cesses have  acquired  distinct  names,  the  word  "discovery" 
is  often  used  to  denote  one  only  of  them.    The  rights  or 
processes  which  may  be  classed  under  the  head  of  discovery 
are :  (1)  the  right  to  administer  interrogatories  to  a  party  ; 
(2)  the  right  to  a  disclosure  of  documents  which  are  or  have' 
been  in  the  possession  of  the  party;  (3)  the  right  to  inspect 
and  incidentally  to  take  copies,  or  have  them  made,  of  the 
documents  in  the  possession  or  under  the  control  of  the  party; 
(1)  the  right  to  examine  on  oath  a  judgment  debtor  as  to  his 
means  of  satisfying  the  judgment  debt.     "  Discovery  "  some- 
times means  all  these  four  different  rights,  sometimes  the  first 
three  and  sometimes  the  second  only.     Taken  separately  they 
have  different  names— interrogatories,  discovery  of  documents. 
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inspection  of  documents  and  discovery  in  aid  of  execution. 
Other  rights  exist  which  are  not  classed  under  the  head  of 
"  Discovery,"  though  they  serve  the  analogous  purpose  of 
obtaining  admissions  of  fact  or  of  documents  from  one's 
opponent  with  a  view  to  simplification  and  restriction  of  the 
issues  actually  to  be  tried.  There  are  also  certain  statutory 
rights  to  the  disclosure  and  inspection  of  public  documents 
or  the  documents  of  public  companies  which  have  nothing 
in  common  with  "  discovery "  as  generally  understood. 
Discovery  in  aid  of  execution  is  also  so  different  in  nature 
and  purpose  that  it  has  nothing  in  common  with  the  other 
three  heads  of  discovery.  As  these  three  have  much  in 
common,  it  is  convenient  to  use  the  term  "  Discovery  "  as 
including  all  those,  and  the  term  is  so  used  in  this  book  unless 
the  contrary  is  stated. 

"Discovery"  obtains  in  actions  in  the  High  Court,  the 
County  Courts  and  other  similar  Courts.  But  as  the  rules 
relating  to  the  subject  differ  somewhat  in  the  different  Courts, 
it  is  necessary  to  consider  each  Court  separately.  Even  in 
the  High  Court  the  rules  and  practice  in  the  different  divisions 
are  not  the  same  and  therefore  call  for  some  separate  con- 
sideration. 
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DISCOVERY  IN  THE  KING'S  BENCH  AND 
CHANCERY  DIVISIONS  OF  THE  HIGH  COURT 


CHAPTER  I 

Thb  Rules  belatino  to  Discovery 

The  practice  and  procedure  with  respect  to  discovery  in  actions 
in  the  King's  Bench  and  Chancery  Divisions  of  the  High  Court 
is  now  governed  solely  by  the  Rules  of  the  Supreme  Court 
made  under  the  Judicature  Acts  («)  so  far  as  such  rules 
exist  {b),  and  it  is  only  where  no  provision  is  made  by  such 
rules  that  the  rules  and  practice  formerly  obtaining  in 
the  Court  of  Chancery  (c)  and  in  the  common  law  courts 
may  be  resorted  to,  the  latter  only  so  far  as  they  do  not 
vary  from  the  rules  of  the  former  (d).    Where  there  is  such 


(a)  R.  S.  C,  O.  31. 

(6)  Jonra  v.  Monte  Video  Gas  Co. 
(1880),  5  Q.  B.  D.  056,  557,  C.  A. ; 
Bdekowv.  Fiaher  (1^2),  10  Q.  B.  D. 
101.  108.  C.  A. ;  Kearsley  v.  Phillips 
(188:J),  10  Q.  B.  D.  405.  466.  C.  A. 

(c)  R.  S.  C.  0. 72.  r.  2 ;  Wihon  v. 
Church  (1878).  0  Ch.  D.  552.  654. 
A.  a.  V.  Oankill  (1882).  20  Ch.  D. 
Bill.  525.  520.  530.  Ramitden  v. 
Ilrearhy  (1875),  33  L.  T.  322.  323 : 


Bade  v.  Jacobs  (1877),  3  Ex.  D.  335, 
337  C.  A. 

(d)  Cooke  V.  Ocennic  Steam  Co., 
[1875]  W.  N.  220;  Andtrson  v. 
Bank  of  Britixh  Columbia  (1870),  2 
Ch.  D.  044,  054.  C,  A.;  China 
Stmm  Ship  Co.  v.  Commercial 
Aamimnee  Co.  (1881),  8  Q.  B.  D. 
142,  145,  C.  A. ;  Bolekow  v.  Fi-thtr 
(1882),  10  Q.  B.  n.  Kil.  l(i«.  C.  A.  ; 
Dalrymple  v.  LcMtc  ( 1 88 1),  8  Q,  B,  D- 
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kw^.  n°°'  T'  u^'  '^°^^'''°'''  ^°*^  ^*^«  «°'  altered  the 
law  (/),  as  they  have  not  enlarged  the  right  to  grant  dia- 
covery  ig)  nor  diminiehed  the  right  to  refuse  it  (/O.    But  in 

affelT  H  'Tf ""  *'^^  '^^^  ^"^^'^^^^^"^  ^-«  a°d  there 
affected  the  substance  (0.  and  have  brought  it  about  that  a 

party  may  now  obtain  discovery  in  certain  actions  where 

o^g  to  the  d^erent  jurisdictions  in  the  Chancery  Court  and 

the  Common  Law  Courts  a  party  could  not  get  discovery 

at  law  or  in  equity  (^).     Now  discovery  may  be  obtained 

in  every  action  in  either  division  (0. 

"The  (Judicature)  Act  of  1873  deals  with  the  remedies 

and  not  with  the  rights  of   parties  litigant.     It  was  no 

intended  to  affect,  and  does  not  affect,  the  quahty  of  the 

rights  and  claims  which  they  bring  into  Coi.t.  and  submit 

to    the   judgment  of  the  Court,   whether   as    plaintiffs   or 

defendants.    But  it  does  not  follow  that  its  provi  ions  canno 


0, 7 ;  A.-0.  V.  GaskiU,  supra  ;  Bade 
V.  Jaeoba,  supra;  Brown  v.  Liell 
(1883),  6  Q.  B.  D.  229,  230. 

(«)  Judicature  Act,  1893,  «hj.  25 
(11);  Buslros  v.  While  (1876),  1 
Q.  B.  D.  423  ;  Anderson  v.  Bank  of 
British  Co/am6ia,  supra;  Bdekow 
T.  Fisher,  supra  ;  Atherlty  v.  Harvey 
(1877),  2  Q.  B.  D.  534,  fi28. 

(/)  Ktaraley  v.  Philips  (1883), 
10  Q.  B.  D.  40fi.  C.  A ;  Uunninga  v. 
Wittiamton  (1883),  10  Q.  B.  D.  459. 

462  {    Ind  Coope  and  Co.  v.  Bm'. 

merson  (1887),  12  App.  Caa.  300  at 

I>.  309,  per  Lord  Watson. 
ig)  Hunnings     v.      Williamson, 

tupra,  at  p.  404 ;  BobtrUi  v.  Oppen- 


heim  (1884),  26  Cb.  D.  724, 729, 733, 
C.  A. ;  LyeU  v.  Kennedy  (1883),  8 
App.  Cas.  217,  at  p.  223,  per  Lord 
Seluorne,  L.C. 

(A)  Buslros  V.  White,  supra ; 
Phtl,p.s  V.  Philips  (1879),  40  L.  T, 
815  ;  Robfrts  V.  Oppenheim,  supra. 
at  p.  733. 

(i)  Ind  Coope  and  Co.  v.  Emmer. 
eon,  supra, 

(k)  lb.,  per  Lord  Uebscucll,  at 
pp.  310,  311. 

(/)  LyeU  V.  Kennedy,  tupra,  per 
Lord  FmasRALD,  at  pp.  233,  234; 
Fisher  V.  Owen  (1878),  8  Ch.  D.  645, 
C.  A.,  at  p.  654,  per  CoxTow,  L  J. 
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affect  the  substance  as  well  as  the  form  of  the  procedure  by 
means  of  which  these  rights  are  to  be  ascertained  and  enforced. 
Discovery  is  matter  of  remedy  and  not  matter  of  right.  If 
an  Act  had  been  passed  by  the  legislature  which  simply 
transferred  jurisdiction  in  ejectment  suits  to  the  Court  of 
Chancery,  that  would  have  been  a  Statute  altering,  not  the 
rights  of  parties,  but  the  tribunal  before  which  their  remedy 
was  to  be  sought ;  yet  it  does  not  seem  to  me  to  be  doubtful 
that  its  effect  would  have  been  to  deprive  the  defendant,  who 
was  a  purchaser  for  values  and  without  notice,  of  the  benefit 
of  the  plea,  founded  on  these  circumstances,  which  he  could 
have  urged  successfully  in  a  mere  auxiliary  proceeding  (m). 
.  .  .  Under  the  existing  system  it  is  not  necessary  to  apply 
to  one  branch  of  the  Court  as  auxiliary  to  another.  And  there 
is  no  longer  any  need  of  praying  for  discovery  in  the  statement 
of  claim  which  is  substituted  for  a  bill.  The  plaintiff  in  every 
action  is  entitled  to  discovery  as  auxiliary  to  the  relief  which 
he  claims  in  the  action  "  (n). 

"  There  is  another  question  discussed  in  the  case  on  which 
I  desire  to  guard  myself,  viz.,  whether  under  the  Judicature 
Act  and  rules  the  right  of  discovery  is  or  is  not  more  extensive 
than  it  formerly  was  in  Court  of  Equity.  It  was  put  thus— 
the  Judicature  Act  is  an  Act  to  regulate  procedure,  and  not  to 
affect  established  rights,  and  if  there  was  no  right  to  discovery 
before  the  passing  of  the  Judicature  Act,  there  is  no  right 
to  interrogate  now.  On  these  propositions  I  refrain  from 
expressing  any  opinion,  save  that  they  are  stated  too  largely, 
for  there  can  be  no  doubt  that  the  Judicature  Act  in  carrying 
into  effect  the  object  stated  in  its  preamble,  'the   better 


(m)  Ind  Coope  and  Co.  v.  Emmer- 
«0A  (1887),  12  App.  Ca*  300,  at  p. 
309,  per  Lord  Watboit. 


(n)  lb.,  per  Lord  Huuchku.,  at 
p.  311. 
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adimnistration  of  justice.'  does  interfere  mth  and  alter  rights. 
If  the  expressions  used  be  limited  to  'discovery'  and  to 
administermg  interrogations,'  the  rules  clearly  do  make  an 
alteration  as  to  what  has  been  called  'right';  for  example 
a  Court  of  Equity  m  the  exercise  of  its  auxiliary  jurisdiction 
did  not  lend  Its  aid  to  enforce  discovery  where  the  action  was 
m  respect  of  a  mere  tort,  but  I  should  think  that  a  plaintiff 
may  now.  m  such  an  action,  exhibit  interrogatories  and 
enforce  discovery." 

"It  seems  tome  also  not  to  be  very  clear  that  an  increased 
power  to  exhibit  interrogatories  to  the  defendant,  and  enforce 
discovery  as  to  plaintiff's  title,  or  ricr  vers.1,  is  an  interference 
with  the  nght  of  the  party  interrogated,  or  is  more  than  an 
alteration  of  procedure  "  (o). 

"  In  my  opinion  they  (the  judges  in  Atherlci,  v.  Harvey  (;,)) 
erroneous  y  applied  a  rule  which  did  exist  in  equity,  namely 
that  a  bill  of  discovery  in  aid  of  an  action  for  loss  wa 
demurrable  That  rule  has  no  application  where  an  action 
IB  properly  brought  in  a  court  which  has  power  to  enforce 
discovery  by  means  of  interrogatories.  Here  an  action  is 
commenced  in  the  Chancery  Division  for  the  purpose  of  setting 
aside  a  deed  of  gift,  and  the  statement  of  claim  states  facts 
mos  relevant  for  the  purpose  of  setting  that  deed  aside. 
That  being  so.  the  interrogatories  are  properly  filed  for  the 
purpose  of  obtaining  aid  to  the  case  from  the  defendant "  (a) 

Action  to  obtain  di.cov.ry.-It  is  now  no  longer  necessary 
to  bring  an  action  solely  for  the  purpose  of  getting  discovery, 
as  the  plaintiff  in  every  action  is  entitled  to  discovery  as 
ancillary  to  the  relief  he  claims  (r).    But  instances  of  such 


(o)  Lytll  y.   Kennedy  (1883),   8 
App.  Cas.  217,  at  p.  233,  per  Lord 

FmOERALD. 

ip)  (1877^  2  Q.  B.  D.  524. 


{q)  Fia/Kr\.Oio€n(l8lS),sCh.D. 
045,  C.A..  at  p.  C64,  per  Cotton,  L.J. 

(f )  Ind  Coope.  and  Co.  v.  Emmtr- 
ton,  mpra,  ptr  Lr.nJ  Hebschem., 
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actions  stUl  occasionally  occar,  e.g.,  where  the  owner  of  a  trade 
mark  sues  shipowners  who  have  shipped  goods  bearing 
counterfeits  of  the  plaintiff's  trade  mark  for  the  purpose  of 
getting  discovery  of  the  names  of  the  consignors  of  the  goods 
to  enable  him  to  bring  an  action  against  them  («).  It  has 
been  held  that  an  action  will  not  be  for  the  purpose  of  getting 
discovery  in  aid  of  proceedings  in  an  inferior  or  foreign  court 
where  discovery  can  be  obtained  (0,  nor  in  aid  of  proceedings 
to  be  commenced  in  England  for  the  recovery  of  land  situate 
out  of  the  jurisdiction,  as  in  each  case  resort  should  be  had  to 
the  inferior  or  foreign  court  (m). 

Some  matters  are  common  to  the  different  forms  of  dis- 
covery which  are  the  subject  of  this  book,  and  it  is  convenient 
to  consider  them  once  for  all  instead  of  repeatedly  under  the 
separate  heads.  These  matters  will  be  found  in  Chapters  II., 
III.,  IV. 


at  pp.  310,  311 ;  Ramaden  r.  Brear- 
ley,  swpra. 

(a)  Orr  v.  Draper  (1876),  4  Ch.  D. 
92 ;  seo  alao  Aiiimoorih  v.  Starkie 
[1876]  W.  N.  8. 


(0  Dreyfus  v.  Peruvian  Guano  Co. 
(1889),  41  Ch.  D.  151,  157. 

(m)  Reinar  v.  Salubury  {Marquia) 
(1876).  8  Ch.  D.  378,  385. 


CHAPTEE  Ia 
The  Eules  kelatino  to  Discoveby  in  Genera. 
CANADIAN  NOTES 
The  practice  and   procedure  with  resnPPt  tr.  a- 

c    13   sect    40       I  ^°^°"«sioners  appointed  under  58  Vict 
Court  for  Manitnha  fV,    i  , '      P'  ^^^'  *°  ^^^  Supreme 


CHAPTER  II 

In  what  Cases  and  bbtttebn  what  Parties  Discovbry  can 

BE  Obtained 

In  what  Cases  Discovery  can  be  Obtained 
Under  the  rules  of  the  Supreme  Court  discovery  may  be 
ordered  in  any  cause  or  matter  (a).  Section  100  of  the 
Judicature  Act.  1873,  defines  "  cause  »  as  including  any  action, 
suit,  or  original  proceeding  between  a  plaintiff  and  defendant, 
and  any  criminal  proceeding  by  the  Crown  of  a  civil  nature, 
"and  matter"  is  defined  as  including  every  proceeding  in 
Court  which  is  not  in  a  cause.  A  motion  to  set  aside  the 
award  of  an  arbitrator  is  such  a  proceeding  (6).  Discovery 
may  therefore  be  obtained  in  any  action  commenced  by  writ 
m  proceedings  where  an  action  is  referred  by  the  Court  td 
a  special  or  official  referee  (c),  though  not  in  proceedings  in 
an  arbitration  (d).  in  proceedings  under  such  various  Acta 
of  Parliament,  such  as  the  Patents  and  Designs  Act  (e).  and 
the  Trade  Marks  Acts(/),  the  Companies  Act  (g),  the  Copy- 
right  Acts(fe),  in  third  party  proceedings  (t),  proceedings  by 


(o)  R.  S.  C.  O.  31,  rr.  1, 12. 
(6)  Re  Ftnner  (Lord),  [1897]  1 
Q.  B.  667,  C.  A. 

(c)  52  &  63  Viot.  0.  49. 

(d)  Penrict  v.  WiUiamt  (1883), 
23  Ch.  D.  353,  and  aee  DaHingUm 
Wagon  Co.  r.  Harding,  [1891]  1  Q.  B. 
245,  C.  A 

(•)  See  pott,  p.  282. 


(/)  See  post,  p.  282. 
(9)  Be  Credit  Co.  (1879),  11  Ch.  D. 
256. 

(A)  EeeUHastieal  Gazette  v.  NiOet 
d,  Co.  (1901),  110  L.  T.  Jo.  493,  C.  A 

(>)  MeAttiHery.RoeheOeriBishop) 
(1880),  6C.  P.  D.  194;  Eden  r. 
Wftinhh  Coal  and  Iron  Co.  (1887), 
37Ch.D.  223;  36Ch.D.  287. 
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way  of  interpleader  C^).  in  proceedings  by  mandamus  to  en- 
force a  cml  right  (/),  in  an  inquiry  p..  intcrcsse  ,no  (m).    But 
discovery  cannot  be  resorted  to  in  okction  petitions  (n),  nor 
can    he  supphant  to  a  petition  of  right  get  discovery  from 
the  Crown  (o),  though  the  opposite  does  not  hold  good  (p) 
nor  does  discovery  apply  i„  criminal  as  opposed  to  civil 
proceedings  (,).    Even  if  a  civil  proceeding  is  brought  solely 
to  establish  a  forfeiture  or  enforce  some  statutory  or  other 
penalty  discovery  is  not  allowed  (,•).  though  if  the  action  be 
brought  to  establish  some  other  right  apart  from  the  question 
of  penalty  or  forfeiture,  or  if  other  issues  are  involved  in 
It  discovery  may  be  resorted  to  with  regard  to  that  part  of 
the  action  (f).  ^ 


(i)  R.  S.  C.  0.  57,  r.  13. 
(/)  R.  V.  Ambcrgatc,  etc.  Rail.  Co. 
(1852),  17  Q.  B.  957  ;  R.  v.  London 
and  St.  Katharine  Docks  Co.  (1874), 
44  L.  J.  (Q.  B.)  4. 

(w)  Alton  V.  Hamiion,  [18691 
W.  N.  81. 

(»)  Wells  V.  Wren  (1880),  5 
C.  P.  D.  546;  Moore  v.  Kennard 
(1883),  10  Q.  B.  D.  290. 

(o)  TfMtms  V.  Reg.  (1874),  L.  It. 
10  Q.  B 

(p)  Tomline  v.  Reg.  (1879)  4 
Ex.  D.  252,  C.  A. 

(q)  Monlwjne  {Lord)  v.  Dudmnn 
(1751),  2Vc-s.  &n.  390. 

(r)  Mexborough  {Earl)  v.  Whit- 
wood  Urban  Dintrict  Council,  [1897] 
2  g.  B.  111.  117,  0.  A.  (forfeiture 
of  land).  Whilelcy  v.  Barley  (1887), 
50  L.  J.  (Q.  B.)  317,  and  Marlia  v.' 
Treaclter  (1880),  10  Q.  B.  D.  507, 
C.  A.  (penalties  under  the  Public 
Health  Act.  1875).    Jones  v.  JoHe.% 


(1889),  22  Q.  B.  D.  425  (penalties 
for  ground  breach  and  rescue  of 
chattels) ;  Hunninga  v.  WiUiairvson 
(1883),  10  Q.  B.  D.  459  (penalties 
for  OTongfulIy  acting  as  a  vestiy 
man) ;    Hobbs  and  Co.  v.  Hudson 

(1890).  26  Q.B.D.  232,  C.  A.  (action 
for  double  rent  under  the  Distress 
for  Rent  Act,  1737) ;    Saunders  v. 
Wiel,  [1892]   2  Q.  B.    321,  C.  A. 
(penalties  under  the  Patents,  etc.. 
Acts) ;    United  Stales  of  America  v. 
MacRae    (1807),    3    Ch.    App.    79 
(penalties    in    .-v    foreign    country). 
A.-0.  V.  Luca^  (1843),  12  L.  J.  (ch.) 
500  (charge  under  Marriage   Act, 
1823,  for  marriage!  with  a  minor) '; 
Honeymtod  v.  S4win  (1738),  3  Atk. 
276  (scat  in  Parliament) ;   Shoot  v.* 
Mercitr  (1851),  3  Mac.  &  G.  205, 
and  WiUiatns  v.  Trye  (1854),  2  Eq! 
Rep.    760   (penalties   under  Stock 
Jobbing  Acta). 
{■')  Mexborough  {Earl)  v.    Whit. 


PBOCEEDINGB  TO   WHICH  DISCOVERT  APPLIES      15 

"It  is  clear  upon  the  authorities  that  in  an  action  for 
penalties  by  a  common  informer  the  plaintiff  wiU  not  be 
allowed  to  administer  interrogatories.  It  is  not  merely  that 
the  defendant  can  refuse  to  answer  the  interrogatories,  as  in 
the  case  of  interrogatories  which  tend  to  criminate,  but  the 
mterrogatories  will  not  be  allowed"  (f). 

"There  appears  to  me  to  be  ample  authority  for  saying 
that  an  action  for  forfeiture  stands  for  the  present  purpose 
on  the  same  footing  as  an  action  for  penalties.    I  think  the 
proper  enumeration  of  the  law  on  the  subject  is  that,  where 
in  any  action  an  issue  is  raised  solely  for  the  purpose  of 
obtaining  judgment  for  a  forfeiture  of  land,  the  Court  will 
not  with  regard  to  that  issue  make  an  order  either  for  dis- 
covery of  documents  or  for  the  administration  of  interroga- 
tories.    There  may  be  an  action  where  that  is  one  of  the 
issues  and  there  are  other  independent  issues,  and  the  Court 
may  with  regard  to  these  other  issues  make  an  order  for 
discovery  of  documents  or  for  the  administration  of  interroga- 
tories, but  in  the  issue  relating  to  forfeiture  I  think  the  Court 
will  not  make  such  an  order.    When,  as  in  the  present  case, 
the  sole  issue  raised  is  whether  there  has  been  a  forfeiture,' 
I  think  no  order  can   be  made  in  favour  of  the  plaintiff 
either  for  discovery  of  document  or  for  the  administration 
of  interrogatories  "  («). 

Bctioccn  u-hat  parties  discovery  can  be  obtained 
In  general.-The  right  to  obtain  discovery  exists  wherever 
there  are  parties  between  whom  there  is  some  right  to  be 

wood  Vrhia  District  Council,  supra  ; 
Martin  v.  Treacher,  supra ;  A.-G. 
V.  Brown  (1818),  1  Swan  265,  294. 

(0  Mexborough   (Earl)   y.    Wkit.  («)    lb.,  per  Lord  Esheh,  M.R. 

woofl  Urban  District  Council  (1897),      at  p.  117. 


2  Q.B.  111,  C.  A.  at  p.  118,  per  A.  I* 

fciMITH,  L.J. 
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adjusted  or  some  question  to  be  decided  in  the  proceeding 

in  which  discovery  is  sought  (x).    The  rules  of  the  Supreme 

Court  provide  that  any  party  to  a  cause  or  matter  may 

obtam  discovery  from  any  other  (y)  or  any  opposite  party  (z). 

The  right,  therefore,  is  not  limited  to  the  plaintiff  obtaining 

discovery  from  the  defendant,  or  vice  n  rsd,  or  does  not  exist 

only  between  opposite  parties  in  the  ordinary  sense  of  that  term 

though  it  has  been  said  that  undur  the  Judicature  Acts  the 

words  "plaintiff"  and  "defendant"  are  so  wide  as  to  include 

all  persons  who  litigate  one  against  the  other,  in  any  pro- 

ceedmg,  any  question  which  the  Court  may  properly  decide  (a), 

and  if  the  terms  are  used  with  this  meaning  it  may  be  said 

that  there  cannot  be  an  opposite  party  within  the  meaning 

of  the  rules  as  to  discovery  unless  he  is  either  plaintiff  or 

defendant  (b). 

"Plaintiff"  includes  every  person  asking  any  relief  (other- 
wise than  by  way  of  counter-claim  as  defendant)  against  any 
other  person  by  any  form  of  proceeding.  "Defendant" 
includes  every  person  served  with  the  writ  of  summons  or 
other  process,  or  served  with  notice  of  or  entitled  to  attend  any 
proceedings.  "Party"  includes  every  person  served  with 
notice  of,  or  attending,  any  proceedings  in  the  cause  though 
his  name  does  not  appear  on  the  record  (c). 

When,  therefore,  there  is  some  right  to  be  adjusted  or 
some  question  to  be  decided  in  the  case  as  between  them,  a 
plaintiff  or  defendant  may  obtain  discovery  against  a  co- 


(x)  Shaw  V.  Shaw  (1886),  18 
Q.  B.  D.  193,  C.  A.  at  pp.  197,  198, 
200. 

(y)  R.  S.  C.  O.  31,  r.  12  (discovery 
of  documents). 

(«)  R.  S.  C.  O.  31,  r.  1  (interro- 
gatorios). 


(a)  Eden  v.  Weardale  Iron  and 
Coal  Co.  (1887),  35  Ch.  D.  287,  C.  A. 
at  p.  295,  per  Cotton,  L.  J, 

(b)  lb.,  per  Lindley,  L.J.,  at  p. 
296.  *^ 

(c)  Judicature  Act,  1873  (36  &  37 
Vict.  0. 66),  8. 100. 
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plaintiff  or  co-defendant  (d) ;  though  the  co-plaintiff  be  brought 
in  by  way  of  counter-claim  (e).  or  the  co-defendant  be  brought 
in  by  way  of  a  third  party  notice  (/).  The  latter  may  sometimes 
be  in  the  position  of  opposite  party  to  the  plaintiff  so  as  to 
enable  discovery  to  be  obtained  from  each  other  (.7).  On  the 
other  hand  if  there  be  no  such  right  or  question  to  be  decided, 
or  the  parties  are  not  on  opposite  sides  of  the  record,  there  is 
no  power  to  order  discovery  (/<).  It  would  seem,  however,  that 
discovery  may  be  obtained  against  a  party  opposite  on  the 
record  though  no  relief  is  claimed  against  him  (i). 

Non-parties.— The  right  to  obtain  discovery  may  extend 
even  beyond  the  parties  to  the  cause  or  matter  in  order  to 
embrace  a  person  who  is  in  truth  and  substance  really  a  party 
though  not  in  name  or  form.  Thas,  where  an  agent  sues  in 
his  own  name  on  a  contract  entered  into  by  him  as  agent 
discovery  may  be  obtained  against  the  principal  as  being  the 
real  party,  and  if  the  agent  has  no  separate  interest  in  the 
action,  it  may  be  stayed  till  discovery  be  given  bj  the 
principal  (k).     If,  however,  the   plaintiff   has    a   real    and 


{d)  Shaw  V.  Smith,  supra  ;  Ken- 
nedy V.  Wakefield  (1870),  39  L.  J. 
(CH.),  827;  Pardy'8  Mozambique 
SyndicaU,  Ltd.  v.  Alexander,  [1903] 
1  Ch.  191 ;  Cf.  Brown  v.  Watkins 
(1865),  16  Q.  B.  D.  125,  C.  A. 

(e)  Alcoy  v.  Gandia  Rail.  Co.  v. 
OorrsheU  (1896),  74  L.  T.  345,  but 
see  MoUoy  v.  Kilby  (1880),  15  Ch. 
D.  162,  C.  A. 

(/)  R.  S.  C,  O.  16,  r.  48;  Bales 
V.  Burchea,  [1884]  W.  N.  108; 
McAlister  v.  Bocheater  (Bishop) 
(1880),  5  C.  P.  D.  194. 

ig)  McAliatfr  v.  Rochester,  supra  ; 
Eden  v.  Weardale  Iron  and  Coal  Co. 
B.D. 


(1887),  34  Ch.  D.  223;   35  Ch.  D. 
287,  C.  A. 

(A)  JUoUoy  V.  Kilby  (1880),  15 
Ch.  D.  162,  C.  A. ;  Eden  v.  Wear- 
dale  Iron  and  Coal  Co.  (1887),  34 
Ch.  D.  223  at  p.  226 ;  Broum  v. 
Watkins  (1885).  16  Q.  B.  D.  125, 
C.  A. ;  Marshall  v.  Langley,  [1889] 
W.  N.  222. 

(«■)  R.  S.  C.  O.  31,  r.  12 ;  Spokes 
y.OrosvenorHotelCo.,[l897]2Q.  B. 
124,  C.  A. ;  Wilson  v.  Raffalovich 
(1881),  7  Q.  B.  D.  553,  C.  A.,  at 
p.  658.  Thia  perhaps  is  a  depar- 
ture from  old  Chancery  principles. 

ih)  i^'iUia  and  Co.  v.  Bttdddey, 
[18H2J  2  Q.  B.  324,  C.  A. 
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subs' -^^-al  interest  in  the  suit  discovery  cannot  be  obtained 
■■■'■  ..  other  persons  who  are  actually  conducting  the  suit  and 
who  seek  to  enforce  a  remedy  which  directly  affects  the  plaintiff, 
though  indirectly  and  by  way  of  subrogation  its  enfo-cement 
may  benefit  them  (/).  A  stranger  to  the  cause  cannot  be  com- 
pelled to  give  security,  provided  he  really  be  a  stranger  to 
it(w),  but  the  Court  will  not  allow  its  jurisdiction  to  be 
defeated  by  means  of  a  contrivance  to  which  the  stranger  is 
party(n). 

Party  for  purpose  of  discovery  only.— The  old  practice 
which  existed  in  Chancery  of  making  a  solicitor,  agent,  or 
arbitrator  who  was  party  to  the  fraud  alleged  in  the  bill,  a 
defendant  for  the  purpose  inter  alia  of  enabling  discovery 
to  be  obtained  from  him  {,>)  is  now  practically  obsolete  (;»), 
and  at  the  present  day  a  person  should  not  be  made  a  party 
to  any  action  merely  for  the  purpose  of  getting  discovery 
from  him,  however  vital  the  discovery  he  could  cive  mav 
l>e(9).  **  ^ 

It  is  not  necessary  to  make  an  officer  of  a  compa;     party 


(0  Jamea  Nelson  and  Sons,  Lid. 
V.  Nelaon  Line  (Liverpool)  Ltd., 
[1006]  2  K.  B.  217,  at  pp.  223,  224, 
ptr  Collins,  M.R. 

(w)  tt'illiaiHs  V.  Ingram  (1900), 
1«  T.  L.  R.  434.  431.  V.  A. ;  Ha/- 
burn  V.  Ingflby  (1833).  1  My.  f:  K. 
01,  7'J. 

(n)  Walburny.  Ingilhy,   supra. 

(o)  MarshaU  v.  Sladden  (184W), 
7  Hare  428  j  Oilbtrt  v.  Lewis  (1862). 
1  Do  O.  J.  &  Sm.  38,  62,  ptr  L.,rd 
WusTBtRY;  Inne^  V.  Milchdl 
(1867).  4  Drew.  67.  97;  WaUham 
V.  StainloH  (1863).  1  Hem.  ft  M. 
322.  337.  338  5  Weise  y.  tt'ardle 
(1874),  L.   K.    lU  Eq.    171,   172; 


Malhiaa  v.  Yttta  (1882),  40  L.  T. 
497.  602.  C.  A. 

(p)  Weiae  v.  Wardlt,  supra  ; 
Malhiaa  v.  Y'etla,  aupra ;  Buratall 
V.  Beyfua  (1884).  26  Ch.  D.  36; 
A.-O.  V.  Bermondaey  Vestry  (1883), 
23  Ch.  D.  CO,  67,  C.  A. 

(q)  WiUon  v.  Church  (1788).  9 
Ch,  D.  652.  355;  IJaruia  v.  Addy 
(l«74).  g  Ch.  App.  244,  266; 
liuralall  v.  Beyfua,  aupra;  Wieae 
V.  Wardle,  aupra;  Berry  v.  Keen 
(1882),  20  Sol.  Jo.  312;  Burchardy. 
Macfarlane,  [1891]  2  y.  B.  241, 
247.  C.  A. ;  Ftnwick  v.  Heed  (1810), 
1  Mcr.  114  ;  Symuttda  v.  Lily  Bank, 
ifc<.  (1886),  79  L.  T.Jo.  176. 
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to  an  action  in  order  to  obtain  answers  to  interrogatories  or 
discovery  of  documents,  as  there  is  power  under  the  rules  of 
procedure  to  order  an  officer  of  the  company  to  give  the  dis- 
covery (r).  In  an  action  of  a  shareholder  against  directors 
and  others  for  fraud  to  which  the  company  is  properly  made 
defendant,  the  company  can  be  ordered  to  give  discovery  («). 

The  Crown.— Where  the  Crown  is  a  party  to  a  suit,  dis- 
covery cannot  be  obtained  against  it  as  of  right  (0,  though 
in  practice  its  privilege  is  often  waived  unless  some  principle 
of  public  interest  is  involved  («).  The  Crown  on  the  other 
hand  has  the  ordinary  right  to  obtain  discovery  which  any 
other  party  has  ( i). 

Foreign  «overeign.— If  a  foreign  sovereign  or  state  has 
submitted  to  the  jurisdiction  by  bringing  an  action  here,  he 
or  it  cannot  claim  exemption  from  the  obligation  to  give 
discovery  (y),  and  the  action  may  be  stayed  unless  a  proper 
person  has  been  named  from  whom  the  necessary  discovery 
may  bo  obtained  (j). 

"  I  have  no  doubt  that  it  is  the  duty  of  the  Court  to  see 
that  justice  is  done,  and  that  the  proper  person  is  appointed 
to  make  the  discovery,  but  in  my  opinion  it  would  be  liable 


(r)  See  post  p.  22. 

(«)  Spokta  V.  Groavenor  Hotel  Co., 
[1897J2Q.  B.  124.C.A. 

(/)  A.-a.  V.  LoHiton  Corporalum 
(ISW)).  2  Mac.  &  v.  247. 258 ;  A.d. 
V.  Kmnmn  (1882).  10  Q.  B.  D.  191. 
C.  A. ;  A.-a.  V.  NewcafUe  Corjiom- 
lion,  [1897]  2  Q.  B.  384,  389,  396, 
C.A. 

(«)  A..a.  T.  NtweasUe  Corpora- 
lion,  tvpra. 

{')  lb. 

in)  South  Afrienn  Rfpublie  v. 
ia   Compugnit   t'ranco-Btlgr,   tic. 


[1898]  1  Ch.  190 ;  United  States  of 
America  v.  Wof/ner  (1867),  2  Ch. 
App.  682;  RolA.*chil<l  v.  Portuqal 
{Qncfn)  ( ls:«)). ;»  Y.  &  V.  (\:\.)  :.i^  t : 
Petiiean  v.  United  States  (l8«!l). 
L.  R.  2  Eq.  «fi9.  003,  004 ;  Hhrrin 
Ripnblic  V.  hnperial  Bank  (1873), 
L.  K.  10  Eq.  179. 

(t)  Coala  Rica  Republic  v.  Er- 
langer  (1876),  1  Ch.  D.  171,  173, 
C.  A.,  per  JAMKa,  L.J.  Peru  Re- 
jnMie  v.  WegueJin  (1876),  L.  II. 
20  Eq.  140;  United  Slate*  of 
Amiricav.  Wagner,  titpra. 
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to  very  great  abuse  if  the  defendant  were  allowed  to  select  any 
person  he  chose  to  give  the  discovery.  He  might  select  a 
friend  of  his  own  to  give  discovery,  or  he  might  select  some 
person  who  would  in  all  probabUity  decline  to  give  the  discovery 
and  so  he  might  get  rid  of  the  suit  altogether.  I  quite  under- 
stand  that  there  may  be  reasons,  poUtical  or  of  dignity,  which 
make  the  head  of  a  foreign  government,  whether  president  or 
kmg,  unwUling  to  submit  to  the  process  of  the  Court  in  giving 
discovery;  and  in  all  probability  there  is  always  some  inferior 
officer  who  knows  a  great  deal  more  about  the  matter  than  the 
president  is  likely  to  know." 

"It  appears  to  me  a  very  much  more  rational  practice  to 
say  that  the  Republic  is  bound  to  produce  some  person  who 
can  give  the  proper  discovery,  but  the  defendants  are  not 
entitled  to  select  whom  they  choose.  I  believe  there  is  no 
authority  for  saying  that  they  havo  that  right,  and  in  my 
opinion  we  ought  not  to  make  a  precedent  to  give  it "  (a) 

PerwM  under  diubility.-Where  th«  party  against  whom 
discovery  w  sought  is  an  infant  the  rules  relating  to  discovery 
apply  to  him  and  to  his  representative,  and  the  infant  or  the 
representative  or  both  will  be  ordered  to  give  the  discovery 
according  to  the  circumstances  of  the  case  (h).  But  the  rules 
do  not  apply  to  lunatics  or  to  persons  ot  unsound  mmd  not 
BO  found  by  inquisition.  An  order  cannot  be  made  against 
the  committee  of  the  estate  of  a  lunatic,  so  found  by  inquisition, 
compelling  him  to  give  inspection  of  documents  since  they 
are  not  in  his  possession  but  in  the  possession  of  the  Court  (c). 
But  in  practice  the  Court  generally  allows  production  of  all 
documents  in  its  custody  relating  to  the  estate  of  a  doceused 
lunatic,  except  reports  made  confidentially  to  it  by  its  own 


(n)  RrpMic  of  Co«ta  Rica  v. 
Erlangtr{lS15),  1  Ch.  D.  171,  C.  A. 
ut  1).  173,  per  Mkllish,  L.J. 


(6)  R.  S.  C,  O.  31.  r.  29. 
(c)  VivioH   V.   Lillk   (1883),    II 
Q.  B.  D.  370. 
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medical  advisers  (rf),  on  an  application  being  made  to  the 
master  in  lunacy  (e)  by  any  person  claiming  under  the 
lunatic  (/)  or  claiming  an  interest  in  his  property  {g),  who 
can  make  out  a  prima  facie  title  to  the  property  or  can  satisfy 
the  Court  that  he  wants  the  inspection  for  some  reasonable 
and  proper  purpose.  Inspection  will  not  necessarily  be 
refused  though  the  request  for  it  is  opposed  by  a  rival  litigant, 
but  the  Court  will  act  impartially  and  not  give  one  litigant 
an  improper  advantage  over  the  other  (/t). 

If  the  lunatic  is  alive  inspection  will  be  given  in  accordance 
with  the  above  practice,  subject,  however,  to  the  lunatic  not 
being  prejudiced  thereby  (i). 

It  is  lo  (btful  to  what  extent  discovery  can  be  obtained 
of  documents  not  in  the  possession  of  the  Court  or  interro- 
gatoriefi  can  be  administered  {k). 

Where  inquiries  are  being  conducted  as  to  the  alleged 
lunacy  of  a  person  the  alleged  lunatic  will  be  allowed 
inspection  of  any  documents  in  the  hands  of  the  person 
appointed  receiver  of  his  estate  for  the  time  being  which  the 
master  in  lunacy  considers  relevant  to  the  inquiry  (0,  and 
inspection  of  documents  deposited  elsewhere  for  safe  custody 
may  also  be  allowed  him  or  to  the  official  solicitor  acting  on 

(rf)  Rt  H.  W.  Straehan,  [1896] 
1  Ch.  439,  per  Lindlky,  L.J.,  at 
p.  444.  Seo  also  Re  B.  (an  alleged 
lunatic),  [1892]  3  Ch.  194,  C.  A.,  and 
Lunacy  Act,  1891  (84  A  Bfi  Vict. 
0.  03),«.  26(1),(2). 

(e)  The  order  of  the  master  or 
judge  is  essential.  Rt  Sartorit 
(1802),  1  New.  Rep.  4 ;  Re  Sikock'a 
Lunacy  (1862),  1  New.  •tcp.  4, 
C.  A. ;  Re  Wood  (1863),  4  Dt  Q.  J.  & 
Sm.  134  ;  Re  H.  W.  Straehan,  tupra, 
{I)  Re  Smyth  (1880),  15  Ch.  D. 
286j  (1881),  16  Cb.  D,  673.0.  A,, fo|. 


lovdagReWood.aupra.  See  also  i^e 
Ferrioriiaai),  3  Ch.  App.  176, 182. 

(g)  Re  U.  W.  Straehan,  tupra, 
nt  p.  444,  p<r  Likduiy,  L.J. 

(A)  Re  H.  W.  Straehan,  tupra, 

(»■)  /6. 

(*)  In  HiggintoH  v.  HaU  (1879), 
10  Ch.  D.  236,  a  lunatic  plaintiff 
was  ordered  to  file  an  affidavit  of 
doou'nents  by  his  next  friend,  but 
this  case  war  not  followed  in  Dykt 
V.  SUpheni  (1886),  30  Ch.  D.  189. 

(/)  Re  CathoaH,  [1902]  W.  N.  80, 
C.  A. 
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his  behalf  (m).  So  far  as  other  parties  to  the  inquiry  are 
concerned  the  rules  applicable  to  persons  found  lunatics  by 
inquisition  apply  (jt). 

Where  a  party  to  an  action  is  a  person  of  unsound  mind 
not  so  found  by  inquisition  and  appears  by  his  next  friend 
or  guardian  ad  litnn  as  the  case  may  be,  it  is  doubtful  whether 
discovery,  apart  from  inspection  of  documents  in  the  possession 
of  the  Court,  can  be  obtained  at  all.  Provision  has  been  made 
by  the  rules  of  the  Supreme  -urt  as  to  infants,  but  these 
rules  do  not  apply  in  words  \.o  persons  of  unsound  mind  (o), 
and  it  would  seem  that  there  is  no  other  power  under  which 
discovery  can  be  obtained  (;>). 

Where  a  firm  or  company  is  a  party.— Where  one  of  the 
parties  to  an  action  is  a  firm  and  an  order  for  discovery  by 
the  firm  is  made  each  of  the  partners  must  give  the  discovery 
if  necessary  {q).  It  is  not  necessary  that  the  order  should 
specify  the  name  or  names  of  the  individual  partner  or 
partners  required  to  make  the  discovery  {.,.  Where  a  company 
or  other  corporate  body  is  a  party  the  order  will  be  made  for 
the  discovery  to  be  given  by  one  or  more  of  its  officers  or 
members.  The  rule  of  the  Supreme  Court  applicable  to  such 
a  case  relates  to  interrogatories  only  («),  but  the  other  modes 
of  discovery  are  equally  available  (f).  It  is  not  proper  in 
ordinary  proceedings  to  make  the  ofticor  or  member  a  party 
to  the  i)roceedings  ((/)  though  this  ie  often  done  in  the  case 


(»«)  R>  t'am;>ftf«(1880),  13  Ch.  1). 
323.  V.  A. 

(»«)  He  U.  W.  Strnchan,  supra. 

{<>)  K.  S.  C,  O.  31,  r.  29. 

(/>)  Sco  Ingram  v.  LUae  (1883), 
11  Q.  IJ.  D.  251,  and  comparo 
H.  S.  «•.,().  19,  r.  19. 

(q)  SrJ  find  Elgelow  V.  Kingnton, 
11908|2K.  B.  579.C.  A. 


(r)  Hcmkind  and  Co.  v.  Hall  and 
Co.,  [1908J  2  1.  It.  99. 

(«)  R.  S.  C,  O,  31,  r.  5. 

(0  Cooki-  V,  Ocmnic  Steam  Co., 
[1876]  VV.N.  220;  Dyke  v.  Stephen* 
(i883),30Ch.  D.  189,  191. 

(w)  Wilwn  V.  Churth  (1878),  J» 
Ch.  D.  552. 
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of  proceedings  by  the  Crown  on  the  revenue  side  of  the  King's 
Bench  Division  (x).  The  rules  relating  to  discovery  do  not 
apply  to  these  proceedings  (?/). 

Primu  facie  the  secretary  of  the  company  is  the  proper 
person  to  be  named  in  the  oi-der  for  discovery  (^),  but  any 
other  officer  who  can  better  give  the  required  information 
may  be  named  (a),  and  in  cases  of  doubt  as  to  who  is  the 
best  or  proper  person  the  order  may  be  simply  "for  the 
secretary  or  clerk  or  other  proper  officer "(!/)  or  merely 
for  "  the  proper  officer  "  of  the  company  to  make  the  discovery. 
Where  a  particular  person  is  proposed  by  the  applicant  for 
discovery  an  order  will  not  be  made  that  the  discovery  be 
made  by  him  in  the  face  of  reasonable  objections  made  on 
behalf  of  the  company  (c).  Discovery  will  not  be  ordered  to 
be  given  by  an  ordinary  member  who  is  not  an  official  of  the 
company  unless  it  can  be  clearly  shown  that  the  proposed 
member  can  give  it  ((/)  and  there  is  no  officer  who  can  do  so  («). 
In  such  a  case  notice  of  the  application  must  be  given  to  the 
member  proposed  (/).  Where  necessary  discovery  can  be 
ordered  to  be  given  by  more  than  one  officer  or  member  (g). 

{x)  See  A.-O.  v.  Neiocastle  Cor- 
poration, [1897]  2  Q,  B.  384,  C.A, 

(y)  R.  S.  C,  O,  68,  r.  2. 

(«)  Re  Alexandra  PalaceCo.{l8m), 
16  Ch.  D.  58  ;  Berkeley  v.  Standard 
Discount  Co.  ( 1879),  1 3  Ch.  D.  97, 99. 

(o)  See  Tannetta  Walker  a)id  Co. 
Ntxppmt    Dock    Co.    (1890),    6 


T,  L.  R.  325 ;  Wdshach  Incamlea- 
cent  Uni  Liijhting  Co.  v.  Neio  Sun- 
li'jhl  Incandescent  Co.,  [1900]  2  Ch. 
1,  at  p.  12,  per  Rioby,  L.J, ; 
Liberia  Republic  v.  Royt  (1876),  1 
App.  Cos.  139,  142 ;  A.-O.  v.  North 
Aletropolilaii  Tramwayt  Co.,  [1892] 
A  Ch.  70,  74. 


(6)  <Suwn»eo  Corporation  v.  Quirk 
(1879),  5  C.  P.  D.  106 ;  Chaddock  v. 
British  South  Africa  Co.,  [1896]  2 
Q.  B.  163,  C.  A. 

(c)  Manchester  Vol  de  Travera 
Paving  Co.  v.  Stngg  (1882),  W.  N. 
127,  C.  A. ;  Berkeley  v.  Standard 
Discount  Co.,  aupra. 

(d)  Berkeley  v.  Standard  Diacount 
Co.,  aupra. 

(<)  lb.,  and  Costa  Rica  Republic  v. 
Erlanger  (1875),  1  Ch.  D.  171,  174, 
a  A. 

(/)  Chaddock  V.  Britiah  SoHth 
Africa  Co.,  aupra. 

(g)  ]MlaoH  V.  Church  (1878),  9 
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"It  is  allowed  to  deliver  interrogatories  to  any  member  or 

m!ll        rr''""    ''  "  '''  *^«  ^°-'  ^  ^-de  which 
member  is  to  be  interrogated,  and.  if  you  show  reasons  why 

one  member  can  give  the  information  and  not  another,  or 
why  one  member  can  give  information  on  one  set  of  questions 
and  another  member  on  another  set  of  questions,  the  Court 
can  direct  which  member  or  members  shall  be  examined  to 
give  information  "  {h).  ^ 

If  in  the  course  of  the  winding  up  of  a  company  there  is 
an  action  by  or  against  the  companyor  some  proceeding  which 

iTnn  W       f  ."J  '°  '"*^°°'  ''^'°"^^^  '^^  b«  obtained  from  the 
iquidator  of  the  company  as  representing  the  company  in  the 
same  degree  as  from  any  other  litigant  (0  except  that  where 
the  winding  up  is  by  the  Court,  the  liquidator  bfing  an  officer 
of  the  Court  and  under  its  control,  will  not  as  a  rule  be  ordered 
tomake  an  affidavitof  documents  l.fore  an  application^^^^^^^^^^^ 
made  to  him  for  discovery  which  has  been  refused  or  not 
granted  satisfactorily  (A).    A  liquidator  may  be  compelled  to 
produce  documents  which  came  into  his  possession  as  such 
though  the  company  is  dissolved  if  no  property  or  control 
over  them  remains  in  the  company  (/). 

In  actions  against  a  sheriff  in  respect  of  a  matter  connected 
with  the  execution  of  process,  an  order  may  be  made  that  the 

prZo.^  ^^"^  ''  '''  °^^^^  ^'^  ^«*-"^  --^^^  out  the 


Ch.  Div.  552,  at  p.  657,  but  seo 
WeMach  IncandeacerU  Co.  v.  New 
Sunlight  Co.,  aupra,  at  p.  13,  per 

RlBQY,  L.J. 

(A)  Wilmn  v.  Church  (1878),  9 
Ch.  D.  662,  at  p.  667,  per  Jkssel, 
M.R. 

(»■)  Se  BanetTs  Banking  Co. 
(1867).  2  Ch.  App.  360;    Be  Con- 


tract  Corporation  (1872),  7  Ch.  App. 
207  s  Be  Alexandra  Palace  Co.. 
tupra. 

(*)  Be  Mutual  Society  (1883)  22 

Ch.D.714,720,721.      "*'*'''•  ^^ 

(/)  London  and   Yorkshire  Bank 

l:,fn^  <^***>'  ^«  Q-  B-  D.  7. 
*v3,  C  A. 

(w)  R.  a.  C,  0.  31.  r.  28. 


CHAPTER  IIa 

In  what  Cases  and  between  what  Parties  Discovery 
CAN  BE  Obtained 

CAKASIAN  NOTES 

Examination  for  Discovery 

By  Consolidated  Rule  489  ♦  as  substituted  by  ConsoUdated  Rule 
1250  a  party  to  an  action  or  issue,  whether  plaintiff  or  defendant 
naay  without  order  be  oraUy  examined  before  the  trial  touching 
the  matters  m  question  by  any  party  adverse  in  interest,  and 
may  be  compeUed  to  attend  and  testify  in  the  same  mamier 
upon  the  same  terms  and  subject  to  the  same  rules  of  examina- 
tion  of  a  witness  except  as  hereinafter  provided 

It  is  doubtful  whether  this  rule  appUes  to  actions  of  cham- 
perty  and  mamtenance  {Welboume  v.  C.  P.  R.  W.  Co   16  P  R 
348).    It  does  not  apply  to  an  action  for  penalties  iLider  the 
Ontano  Elections  Act.  1892  {HummngB  v.  Williams  10  Q.  B.  D 

Zf  Ji   ,r'h^-  ^'^^-    ^'  "PP"^«  *°  «"  ^'bitration  under 
T\        n^'  ^bitration  Act,  R.  8. 0..  1897.  c.  62  (Garland  v. 
Clarhon.  9  0.  L.  R.  281).    The  general  law  applicable  to  dil. 
covery  governs  m  patent  cases  (Smith  v.  Grey,  10  P.  R.  482) 
In  an^ction  for  criminal  conversation  with  plaintiffs  ^fe 

•  The  Coniolidated  Rule,  referred  to  and  cited  in  thi.  .nd  the 
follow,,^  chapter.  a«  the  Con«>lidated  Rule,  ol  PraoUoe  a^lCdur! 

dated  by  the  CoBuni.ricme»  appointed  under  58  Viot.  o.  13,  ieot.  4i 
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tho  defendant  cannot  be  examined  for  discovery  (MuZ/toZZond  v. 
Misener,  17  P.  li.  132),  except  where  damages  are  also  claimed 
{Taijlor  V.  Neil,  17  P.  E.  134 ;  see  also  Flcury  v.  Campbell.  18 
P.  R.  110).  In  an  action  for  seduction  the  plaintiff's  daughter 
is  not  examinable  on  discovery  {Hollisienj  v.  Annable,  14  P  E 
11).  '     ' 

In  an  action  for  breach  of  promise  of  marriage  all  the 
parties  are  examinable  {McLaughiin  v.  Moore,  10  P.  E,  326). 
As  a  general  rule  an  infant  party  may  now  be  examined  by  the 
opposite  party  {Arnold  v.  Playter,  14  P.  E.  399 ;  and  Flett  v. 
Coulter,  4  0.  L.  E.  714).  An  order  for  the  examination  of  an 
infant  for  discovery  should  not  give  to  the  examiner  a  discre- 
tion to  determine  the  capacity  of  the  infant.  The  proper  manner 
of  raising  any  question  as  to  the  capacity  of  the  infant  is  by 
motion  to  set  aside  tho  appointment  or,  if  there  is  no  time  for 
that,  then  upon  the  motion  to  commit  for  non-attendance  so 
that  the  cLuestion  of  capacity  may  be  considered  by  the  Court 
itself  {Flett  v.  Coulter,  4  0.  L.  E.  714);  the  next  friend  of  an 
infant  plaintiff  is  not,  however,  examinable  {Vano  v.  Canadian 
Coloured  Cotton  Mills  Co.,  13  0.  L.  E.  421). 

A  liquidator  cannot  bo  examined  on  discovery  if  he  has  not 
been  made  a  party  to  tho  action  {Comet  Motor  Coy.  v.  Dominion 
Mutual  Fire  Insurance  Coy.,  11  Que.  P.  E.  307),  but  an  official 
liquidator  of  a  company  defendant  in  an  action  may  be  so 
examined  {Ward  v.  Mojitreal  Cold  Storage  &  Freezing  Coy., 
4  Que.  P.  E.  47  (S.  C.)) ;  he  must,  however,  be  representatively 
in  tho  position  of  an  adverse  litigant  to  the  party  requiring 
discovery  {Henderson  v.  Dlain,  14  P.  E.  308). 

In  an  action  against  a  married  woman  her  husband  is  not 
examinable  on  discovery  {Gladuv.  Hurtubise,  10  Que.  P.  E.  117). 
A  defendant  who  has  not  appeared  may  bo  examined  by  the 
plaintiff  for  discovery  {Duist  v.  Currie,  17  C.  L.  J.  885),  even 
although  he  has  not  been  served  with  a  statement  of  claim  in 
the  action  {Duist  v.  Currie,  supra). 
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A  defendant  may  bo  examined  for  discovery  in  an  action 
brought  in  the  name  of  H.  M.  to  recover  a  penalty  for  a  viola- 
tion of  the  Statute  of  Canada,  60  &  61  Vict.  c.  11  (the  Alien 
Labour  Act). 

Where  the  defence  is  that  the  defendant  is  not  a  legal  unity 
capable  of  being  sued  he  can,  pending  the  trial  of  the  action,  be 
compelled  to  make  discovery  {Centre  Star  Mining  Co.,  Ltd.  v. 
Bossland  Miners'  Union,  "9  B.  C.  R.  190). 

A  person  who  has  been  added  as  a  party  at  the  instance  of 
one  of  the  parties  may  be  examined,  although  there  is  no  direct 
ifsue  between  the  party  examining  and  such  person  {Bradley 
v.  Clarke,  9  P.  E.  410).  It  would  seem  that  a  person  who 
might  have  been  added  as  a  party  is  examinable  on  discovery 
{McMaster  v.  Mason,  12  P.  R.  278).  A  plaintiff  in  a  case  may 
be  interrogated  as  to  his  interest  in  the  case  with  a  view  of 
discovering  whether  he  is  the  plaintiff  or  only  the  nominal 
plaintiff  {Doggs  v.  Bejinctt  Lake  &  Klondike  Navigation  Co.,  Ltd 
8  B.  C.  R.  853). 

In  an  action  by  the  father  of  an  insolvent  trader  agamst 
the  assignee  and  trustee  for  the  benefit  of  the  creditors,  in 
which  the  father  claimed  to  rank  as  a  creditor  for  a  large  sum, 
it  was  held  that  the  defendant  was  entitled  to  examine  the 
insolvent  for  discovery  {Murray  v.  Warner,  11  P.  R.  440). 

In  an  action  against  trustees  for  the  price  of  work  done  and 
materials  supplied  in  building  a  haU,  as  the  chairman  of  the 
trustees  could  give  no  information  as  to  the  matters  in  dispute 
the  plaintiff  was  held  entitled  to  examine  the  architect  for 
discovery  {Smith  v.  Clarke,  12  P.  R.  217). 

A  defendant  whoso  interest  is  identical  with  that  of  the 
plaintiff  is  a  party  adverse  in  interest  to  his  co-defendant 
and  may  be  examined  by  such  co-defendant  for  discovery. 
If  the  plaintiff's  solicitor  is  present  at  such  examination  it 
may  bo  read  at  the  hearing  against  the  plaintiff  {Moore  v. 
Doud,  8  P.  R.  413).     The  principle  laid  down  in  the  case  of 
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Moore  v.  Boyd,  supra,  was  not  foUowed  in  tho  case  of  Fonseca 
V.  Jones,  19  Man.  R.  334,  in  which  it  was  held  that  a  defendant 
who  m  his  defence  submits  completely  to  the  relief  sought  by 
the  plaintiff,  neither  denying  nor  admitting  the  allegations  of 
the  statement  of  claim,  was  not  a  ,;arty  adverse  in  interest  to 
another  defendant  who  disputes  the  plaintitY's  rights.  If  the 
issues  between  the  co-defendants  are  material  to  the  case  of 
the  plaintiff,  or  to  the  character  of  the  relief  sought,  such 
plamtiff  may  examine  a  defendant  upon  them,  although  there 
is  no  issue  between  that  defendant  and  himself  (Alexander  v 
Drummond,  9  P.  R.  274). 

If  the  two  parties  to  a  cause  are  summoned  each  by  his 
adversary  for  examination  on  discovery  and  each  objects  +o 
be  examined,  it  is  for  the  one  on  whom  Ues  the  burden  of  proof 
to  proceed  first  to  examine  tho  other  (De  Martigny  v.  Bienvenu 
21  Que.  S.  C.  317  (S.  C.)). 

A  party  can  only  once  be  examined.  The  Court  or  a  Judge 
may  upon  cause  shown  order  another  examination,  but  only 
on  new  matter  which  was  not  referred  to  on  the  first  examination 
{Holmes  v.  Woodworth,  9  Que.  P.  R.  311). 

If  a  trial  has  proved  abortive  by  reason  of  the  jury  disagree- 
mg  or  by  the  granting  of  a  new  trial,  it  is  not  a  trial  within 
the  meanmg  of  the  Rule  {Clarke  v.  Rutherford,  1  0.  L.  R.  275). 

If  a  party  had  not  been  examined  before  the  first  trial  the 
judgment  m  which  has  been  set  aside  and  a  new  trial  granted, 
he  may  be  examined  before  the  second  trial  {Clarke  v  Ruther'. 
ford,  supra),  sembh  if  there  had  been  an  examination  before  the 
first  trial,  because  a  second  examination  might  be  an  abuse  of 
the  process  of  the  Court  {Clarke  v.  Rutherford,  supra) 


Corporations 

By  Con.  Rule  439  (a).    In  the  case  of  a  corporation  any 
officer  or  servant  of  such  corporation  may,  without  order,  be 
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orally  examined  before  the  trial  touching  the  matters  in  question 
by  any  party  adverse  in  interest  to  the  corporation,  aud  may  be 
compelled  to  attend  and  testify  in  the  same  manner  nnd  upon 
the  same  terms  and  subject  to  the  same  rules  of  examination 
as  a  witness  except  as  hereinafter  provided  ;  but  such  examina- 
tion  shaU  not  be  used  as  evidence  at  the  trial.  (2)  After  the 
exammation  of  an  officer  or  servant  of  a  corporation  a  party 
shall  not  be  at  hberty  to  examine  any  other  officer  or  servant 
without  an  order  of  the  Court  or  a  Judge.  By  Con.  Eule  468 
It  IS  provided  that  where  the  party  required  to  produce  documents 
13  a  corporation,  the  affidavit  shaU  be  made  by  one  of  its  officers 
and  may  be  according  to  Form  (2). 

Many  decisions  have  been  given  as  to  who  is  an  "  officer 
or  servant  of  a  corporation."  The  following  have  been  held  to 
Q  p"t'  ^l^^^^^**'^*  editor  {Maifhnd  v.  Ghhe  Printing  Co., 
n  1-  \a-^K  ^*''^*^^«'  °*  building  {Schmidt  v.  Toum  of 
Berhn,  16  P.  E.  242).  Conductor  or  motorman  (Damon  v. 
London  Street  B.  W.  Co.,  18  P.  R.  228).  Driver  of  engine 
causing  accident  (Odell  v.  City  of  Ottawa,  12  P.  E.  446  ;  Uach 
V.  Gr<^ndTrunh  B.  W.  Co.  (2),  13  P.  E.  467).  Manager  of  a 
bank  (my.  Dominion  Bank,  17  P.  E.  488).  Local  manager 
of  bank  where  head  office  is  outside  the  province  (Dunghty 
MacMarn,  15  0.  E.  148;  Hannum  v.  McBea,  17  P.  ^667! 

fri27  R  T!  ^f "'""  "  ^""*'-  ^"'"^  ^^  ^-'^- 

^w    :,f  •       i    ^^''^"^^t'^e  superintendent  and  foreman 

(Carn^a  Atlantxc  By.  Co.  v.  MosUy,  16  S.  C.  E.  145).    Eoad- 

master  iCas^lrmn  y.  Ottawa  Amprior  S  Parry  Sound  By. 

V  rviw       xf °",  ^'  ^"^"'>i^'  [1895]  10  M.  E.  663  ;  Gordani^r 

V  Canad^an  Nortlmn  By.  Coy.,  15  Man.  R.  1).    Stationmaster 

2f' "Vi"^-  ''•  ""■'  '  ^^'"-  ^-  ^-  ^«)-    ^^-l'-  o'  -ter! 
^OH...   and  drctric  hght   Commi.ssion  (Young  v.  Gravenhurst, 


=-°'-^llTTl||g|i,|l|| 
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17  0.  W.  E.  96,  2  0.  W.  N.  118).  Water  n.otre  inspector  {Shaw 
V.  City  of  Winnipeg,  19  Man.  E.  551,  13  W.  L.  E.  706).  An 
attorney  appointed  to  represent  a  foreign  company  in  Ontario 
in  compliance  with  the  Act  63  Vict.  c.  24  (o)  {McNeil  v.  Lewis, 
Bros.  Ltd.,  16  0.  L.  R.  652).  Engineer  in  charge  {Piti  v. 
Atlantic  Quebec  <&  Western  By.  Co.,  10  Que.  P.  E.  162).  The 
Cure  of  a  vostry  {Coulombe  v.  Les  Cure,  etc.,  de  St.  Joseph,  8 
Que.  P.  E.  313). 

The  following  have  hocn  held  not  to  be  officers  or  servants  : 
Editorial  writer  not  in  position  ot  editor  or  sub-editor  {Murray 
V.  Mail  Printing  Coy.,  14  P.  E.  405).  Engine-driver,  track 
foreman,  switch  foreman  {Knight  v.  Grand  Trunk  B.  W.  Co., 
13  P.  E.  386).  Flagman  at  crossing  {Henderson  v.  Canada 
Atlantic  By.  Co.,  17  P.  E.  337).  Former  officer,  unless  in  respect 
of  matters  which  occurred  while  he  was  an  officer  {Maitland  v. 
Globe  Printing  Co.,  9  P.  E.  370  ;  Cautin  v.  News  Publishing  Co., 
8  0.  L.  E.  531  ;  see,  however,  B.  C.  Electric  Coy.  v.  Manujac- 
turers  Insurance  Coy.,  7  B.  C.  E.  512).  Section  foreman 
{Eggleston  v.  Canadian  Pacific  By.,  5  Terr.  L.  E.  503 ;  Fowle 
V.  Canadian  Pacific  By.  Co.,  13  P.  E.  413).  Street  foreman 
{Webster  v.  City  oj  Toronto,  15  P.  E.  21).  An  agent  of  r:n 
association  or  syndicate  {Ahrcns  v.  Tanners  Association,  6 
0.  L,  E.  63).  Chief  Clerk  in  office  of  a  general  superintendent 
{Eggleston  v.  C.  P.  B.,  supra).  Engine-driver  {Morrison  v. 
G.  Trunk  By.,  4  0.  L.  E.  43  (D.  C.)).  Member  of  a  municipal 
council  other  than  the  head  (Dnvies  v.  Sovereign  Bank,  12  0.  L.  E. 
577).  Park  commissioner  {Anderson  v.  Vancouver,  14  B.  C.  R. 
222). 

The  teat  of  the  propriety  of  allowing  an  officer  or  servant  of 
a  corporation  to  be  examined  for  discovery  is  his  abiUty  to 
give  the  necessary  information,  no  matter  how  temporary  his 
employment  or  how  summary  the  corporation's  power  of  dis- 
missal {per  Osier,  J.A.,  Leitch  v.  Grand  Trunk  By.  Co.,  12  P.  E. 
541,  671).    An  officer  must  bo  able  to  give  information  of 
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fiMJts,  not  merely  an  indication  where  the  evidence  can  be 
procured  {Murray  v.  Mail  Printing  Coy.,  14  P.  R.  405).  He 
must  be  an  officer  conversant  with  the  facts  {Clarkson  v.  Bank 
of  Hamilton,  9  0.  L.  R.  317).  The  officer  of  an  incorporated 
company  who  is  hable  to  be  examined  for  discovery  is  the  one 
who  is  engaged  in  such  a  capacity  that  the  primary  purpose 
and  elTect  of  his  engagement  is  to  delegate  to  him  a  portion 
of  the  company's  authority  and  to  constitute  him  its  agent  to 
deal  with  third  parties  within  the  scope  of  his  authority  {Powell 
v.  Edmonton  Yukon  <&  Pacific  By.  Co.,  2  Alta.  R.  339). 

An  officer  is  not  examinable  if  the  object  of  his  examination 
IS  merely  to  (btain  the  reasons  and  grounds  of  a  report  he  has 
made  to  the  corporation  of  which  he  is  an  officer  (Coleman  y 
City  of  Toronto,  15  P.  R.  125). 

Wliere  an  action  is  brought  against  a  corporation  aggregate 
an  officer  of  the  corporation  shaU  not  be  made  a  defendant  for 
discovery  only  (Con.  Rule  191). 

Rule  441,  injra,  cannot  be  extended  to  the  examination  of 
an  officer  of  a  corporation  :he  assisnors  of  a  chose  in  action 
{Bank  of  Toronto  v.  Quebec  Fire  Insurance  Coy.,  Bank  of  Toronto 
V.  Keystone  Fire  Insurance  Coy.  of  Saint  Johns,  18  P.  R.  41). 

It  IS  submitted  that  where  a  company  has  gone  into  liquida- 
tion, and  the  liquidator  brings  an  action,  the  adverse  party  has  no 
right  to  examme  for  discovery  an  officerof  the  insolvent  company. 
Ail  order  will  not  be  made  for  the  examination  of  an  officer 
residmg  m  a  foreign  country  of  a  foreign  corporation,  although 
.such  corporation  has  attorned  to  the  jurisdiction  {Perrins  v. 
Algoma  Tufte  Works,  8  0.  L.  R.  634;  see  also  Pa«;eH  v. 
Edmonton  Yukon  <&  Pacific  By.  Co.,  2  Alta.  R.  339). 

The  depositions  of  an  officer  of  a  company  upon  examination 

for  discovery  can  only  be  read  against  the  company  at  the  trial, 

n  ^"',1^*^"  "^^y  ^*^e  taken  part  in  the  examination  {Leitch 

V.  Grand  Trunk  By.  Coy.,  12  P.  R.  541.  671 ;  see  also  Union  Bank 

V.  Starrs,  13  P.  R.  108  ;  Leiicli  v.  Grand  Trunk  By.  Co.,  [1900] 
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13  P.  E.  369  ;  Dank  of  B.  C.  v.  Oppenheimer,  7  B.  C.  R.  448  ; 
and  WalMey  v.  City  of  Victoria,  7  B.  C.  R.  481). 

Under  Rule  439  (2),  supra,  a  party  must  elect  whi  )f  the 
officers  he  will  examine  {Dawson  v.  London  Street  Ru  18 

P.R.  223).  '         ' 

If  one  officer  has  been  examined  and  could  have  given  the 
information  required,  another  officer  of  a  corporation  cannot 
be  examined  (Brown  v.  London,  Ltd.,  19  Man.  138 ;  DUl  v. 
Dominion  Bank.  [1897]  17  P.  R.  488,  discussed,  but  not  followed)! 

Party  Benefited 

By  Con.  Rules  440  and  440  it  is  provided  that  a  person  for 
whose  immediate  benefit  an  action  is  prosecuted  or  defended 
shaU  be  regarded  as  a  party  for  the  purpose  of  examination, 
and  for  the  purpose  of  production  of  documents.  It  is  a  question 
of  fact  to  be  decided  in  each  case,  whether  the  benefit  is  immedi- 
ate or  not  {Moffat  v.  Leonard,  8  0.  L.  R.  519  ;  Barbean  v.  Vian, 
7  Que.  P.  R.  151  (S.  C.)).  The  assignor  of  a  poUcy  in  an  action 
on  the  policy  brought  by  the  assignee  was  held  to  be  a  person 
for  whose  immediate  benefit  the  action  was  brought  {Clarkson 
v.  Fire  Insurance  Association,  10  P.  R.  462).  A  former  partner 
has  been  held  to  be  a  person  for  whose  immediate  benefit  the 
action  was  brought  and  so  examinable  {Murlder  v.  McMiMan 
10  P.  R.  506). 

Although  a  person  might  have  no  direct  beneficial  interest 
in  the  result  of  a  case  if  he  can  be  regarded  as  a  quasi  plaintiff, 
he  can  be  called  upon  to  produce  documents,  and  is  examinable 
{Frothingham  v.  Mister,  14  P.  R.  112). 

Assignor  of  Chose  in  Action  Examinable  for  Discovery 
By  Rule  441  it  is  provided  that  where  an  action  is  brought 

by  un  iissign<'e  of  u  chose  in  action  the  usuiguor  may,  without 

order,  be  examined  for  discovery. 
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This  Eule  cannot  be  extendf^d  by  reference  to  Rule  439, 
supra,  or  otherwise  to  the  examination  of  an  officer  of  a  cor- 
poration the  assignors  of  a  chose  in  action  {Bank  of  Toronto 
V.  Quebec  Fire  Insurance  Co.,  Bank  oj  Toronto  v.  Keystone  Fire 
Insurance  Co.  of  St.  Johns,  18  P.  R.  41).  Where  an  action  was 
brought  by  the  assignee  of  the  creditors  of  certain  ins.  ivents,  it 
was  held  that  the  insolvents  were  examinable  for  the  purpose  of 
discovery  {Carnegie  v.  Cox,  11  P.  R.  311). 

Parties  and  Others  may  be  examined  on  (heir  oum  behalf 

When  one  of  several  plaintiffa  or  defendants  has  been 
examined,  any  other  plaintiff  or  defendant  united  in  interest 
may  be  examined  on  his  own  behalf  or  on  behalf  of  those  united 
with  him  in  interest  to  the  same  extent  as  the  party  examined 
(Con.  Rule,  449). 

Third  Parties 

A  party  or  person  who  has  been  served  by  a  defendant  with 
a  third  party  notice,  and  has  entered  an  appearance,  shall, 
for  all  purposes  of  and  incidental  to  the  production  of  documents 
and  examination,  be,  as  between  him  and  the  defendant  serving 
the  third  party  notice,  in  the  same  situation  as  a  defendant, 
and  the  defendant  shall,  for  the  same  purposes,  be  in  the  same 
situation  as  a  plaintiff  (Con.  Rule,  465). 


Motion* 

For  the  purpose  of  a  motion  llio  Court  or  Judge  may,  upon 
such  terms  as  may  seem  just,  order  documents  to  be  produced 
and  witnesses  to  appear  and  be  examined  vivd  voce  before  such 
Court  or  Judge  or  before  a  Judge  of  any  County  Court  or  before 
any  other  person  and  at  any  place  (Con.  Rule,  493).  Such 
examination  shall,  unless  otherwise  ordered,  bo  conducted  in 

K.I>.  o 
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accordance  with  the  practice  upon  examinations  for  discovery 
as  far  as  the  same  is  applicable  (Con.  Rule,  494).  Any  such 
examination  conducted  without  notice  to  the  other  side  is 
irregular  and  inadmissible  as  evidence  upon  the  motion  {Stephen- 
son V.  Dallas). 


CHAPTEU  III 


At  what  Stage  of  the  Puoceedinqs  DiscovEny  can  be 

Obtained 

In  general.— The  Rules  of  the  Supreme  Court  make  no  express 
provision  as  to  the  time  at  which  discovery  can  bo  asked  for 
and  obtained,  except  that  with  regard  to  discovery  by  inspec- 
tion of  documents  it  is  laid  down  that  the  Court  may  order 
discovery  at  any  time  during  the  pendency  of  the  cause  or 
matter  («). 

The  general  rule  is  that  discovery,  in  any  form,  cannot  be 
obtained  till  after  the  defonco  has  been  delivered,  as  until  that 
event  it  is  not  known  what  the  matters  actually  in  disjjute 
are(/;),  but  no  absolute  rule  exists  (c)  and  the  matter  is  one 
entirely  for  the  discretion  of  the  Court  (</).  Cases  are  to  1>g 
found  both  ni  the  King's  Bench  and  in  the  Chancery  Divnsiou 
where  discovery  has  boeu  allowed  at  an  earlier  period  (,•).     lu 


(a)  H.  S.  C;  O.  31,  r.  14. 

(h)  Mrrcier  v.  Cotton  (1870),  1 
Q.  H.  J).  442,  C.  A.;  Dimry  v. 
Lvigbuurne  (1870),  2  Cli.  1).  704; 
Eijriimml  Burial  Board  v.  Egrfinoitl 
/"•«  Co.  (1880),  14  Ch.  D.  158; 
Union  Rank  of  London  v.  Manly 
(1871»),  13l'h.  1).  23!),  241.  C.  A.; 
HanoKk  V.  Gurrin  (1878),  4  Kx.  D. 
3  ;  Britinh  and  Fnrfign  Contract  Co. 
V.  Wright  (1884).  32  W.  K.  413; 
Fnirbairn  v.  fMif  (1870),  22  L.  T. 
V8j  ;   Costit  i:,ca  llipiMic  v.  8truna- 


brra  (187»).  U  Ch.  D.  323,  C.  A.; 
.S'acAfl  V.  Upcilman  (1887),  37  CL.  D. 
295,  303. 

(c)  Eif'Uton  V.  Nam  II  (188SV  r,7 
L.  T.  927;  Mellor  v,  Thom:,^<„n 
(1883),  40  LT.  222.  C.  A. 

('i)  Mellor  V.  Tfumpson,  s,,/,ra  ; 
Costa  Rica  Btpublic  v.  Sironxberg, 
nupra;  Bml  v.  PiUing  (1878),  3« 
L.  T.  486  ;  Hatetey  v.  Batde  (187fi), 
VV.  N.  04;  Megaw  v.  M'Diarmid 
(1882).  10  L.  II.  Jr.  370. 

(f)  ibid,  and    llarlord  v.  Monk 
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Older  to  prevent  the  iwssibility  of  wliat  is  known  as  "  fishing  " 
discovery,  that  is  discovery  to  enable  a  party  to  make  out  a 
claim  or  defence,  a  plaintiff  will  rarely  be  allowed  discovery  in 
any  shape  or  form  before  he  has  delivered  his  statement  of 
claim  (/),  nor  will  it  be  allowed  to  a  defendant  before  deliver- 
ing his  defence  (.7).  But  again  the  matter  is  one  for  the 
discretion  of  the  Court,  and  in  a  proper  case  discovery  may  be 
allowed  before  (h).  Leave  to  obtain  discovery  may  bo  given 
at  any  later  stage  of  the  proceedings  if  a  reasonable  time 
exists  before  the  trial  is  likely  to  come  on  (/). 

"  It  is  said  that  there  is  a  settled  practice  that  there  should 
be  no  order  for  an  affidavit  of  documents  before  a  defence  is 
delivered.  If  I  am  wrong  in  thinking  that  the  cases  cited  do 
not  lay  down  any  such  absolute  rule  I  shall  be,  no  doubt, 
overruled.  I  do  not  so  understand  the  cases.  There  must  be 
some  discretion  left  to  the  Court  to  settle  whether  an  affidavit 
of  documents  should  be  delivered  before  defence  or  not. 
It  seems  to  me  that  I  have  a  discretion  and  one  which  it  is 
often  extremely  difficult  to  exercise.  There  may  be  cases— 
there  are  cases— in  which  a  plaintiff  launches  what  used  to  be 
called  a  '  fishing  bUl,*  .•.,•.  a  bill  which  had  no  real  foundation 
except  what  existed  in  the  mind  of  the  plaintiff,  or  of  the 
solicitor,  or  of  the  counsel,  and   that  between  them  they 


(1878),  9  Ch.  D.  616  ;  Union  Bank 
of  London  v.  Manhtj,  supra  ;  Young 
V.  Bratsey  (1876),  1  Ch.  D  277. 

(/)  Daviea  v.  WiUiama  ;187U), 
13  Ch.  D.  650 :  Cashin  v.  Craddock 
(1876),  2  Ch.  D.  140;  PhiUipa  v. 
Philipps  (1879),  40  L.  T.  815. 

(g)  Wttirbaim  v.  Lay.  tvpra  ; 
Egremcnt  Burial  Board  v.  Eijremont 
Iron  Ore  Co.,  nufira ;  Disnvij  v, 
Lonijbournt,  aupru. 


{k)  Sco  Costa  Rica  Republic  v. 
Stronsberg,  aupra ;  Mellor  v.  Thomp' 
son,  aupra;  Eddston  v.  Russell, 
aupra;  Tha  MuriUo  (1873),  28 
L.  T.  374 ;  Ley  v.  MarahaU  (1876), 
W.  N.  23. 

(•)  London  and  Provincial  Marine 
Inaurance  Co.  v.  Davirs  (1897),  0 
Ch.  D.  776  ;  compare  SUisv.  Ambla 
(1877),  36  L.  T.  410,  whoro  Icuv* 
wiu  riiuiic'd. 
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concocted  this  '  fishing  bill '  which  enabled  the  plaintiff  to 
get  large  discovery  from  the  defendant  when,  perhaps,  the 
plaiiititf  had  no  case  whatever.    If  one  could  say  that  ruch  a 
thing  was  attempted  by  the  statement  of  claim  in  the  action 
before  me  at  the  present  time,  I  certainly  shoald  not  be 
disposed  to  give  the  plaintiff  in  such  a  case  any  discovery 
whatever  or  enable  him  to  prosecute  an  action  of  such  a  kind. 
Ou  the  other  hand,  there  may  be  cases  where  there  is  so  much 
difficulty  in  ascertaihing  the  facts  of  the  case  that  the  plaintiff 
ought  to  be  assisted  to  get  that  discovery  without  which  his 
case  cannot  be  supported.    It  seems  to  me  that  the  case  which 
I  have  before  me  is  precisely  that  class  of  case.     I  find,  how- 
ever, great  difficulty  in  believing  in  its  entirety  the  statement 
contained  in  paragraph  4  of  the  statement  of  claim,  that  is  to 
say,  in  believing  that  the  plaintiff  cannot  give  some  particulars 
of  the  matters  referred  to  in  the  second  and  third  paragraphs 
of  the  statement  of  claim.    But,  on  the  other  hand,  it  is 
equally  obvious  that  if  there  is  any  truth  at  all  in  the  state- 
ment  of  claim,  these  particulars  must  be  within  the  knowledge 
of  the  defendant,  and  that  the  large  majority  of  the  details 
are  not  within  the  plaintiff's  knowledge.    It  seems  to  me  to 
be  a  case  in  which  the  plaintiff  alleging  fraud  respecting 
matters  within  the  knowledge  of  the  defendant  is  entitled  to 
the  assistance  of  the  Court  to  support  his  case"  (A;). 

"There  is  a  great  deal  to  be  said  in  support  of  the  pro- 
position tliat  it  ought  not  to  be  a  matter  of  course  for  a 
plaintiff  to  rusli  in  at  once  with  an  application  for  production 
(^of  documents)  as  soon  as  the  statement  of  claim  has  been 
•lilivored.  The  Court  ought  to  have  the  powei  of  saying  that 
it  will  refuse  ptoduction,  and  I  do  not  say  that  it  was  wrong 
to  refuse  it  in  Hancock  v.  Gucrin  (/).     But  in  this  particular 
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case  it  seems  to  me  that  the  reason  for  that  decision  does  not 
apply.  In  a  redemption  suit  there  can  be  no  doubt  what  the 
matters  or  questions  are.  The  plaintiff  is  alleged  to  be  entitled 
to  the  equity  of  redemption  and  the  defendant  to  be  a  mort- 
Ragee  in  possession.  In  a  suit  of  that  kind  there  appears  to 
bo  no  reason  why  the  common  order  for  production  should 
not  be  made  at  once.  Supposing  the  defendant  to  admit  the 
plaintiff's  whole  case,  still  the  plaintiff  may  have  a  right  to  a 
production  of  documents  till  h«  may  know  whether  any  other 
parties  are  interested  "  {in). 

Before  particulars.— Where  a  party  has  been  ordered  to 
give  particulars  of  matters  referred  to  in  his  pleading  and  he 
does  not  know  the  facts  necessary  to  enable  him  to  comply 
with  the  order  but  his  opponent  does  or  ought  to  know  them, 
he  may  sometiuic'S  obtain  discovery  to  enable  him  to  give  the 
particulars.  "  If  at  a  particular  stago  of  an  action  you  are 
stopped  by  reason  of  your  ignorance  of  some  fact  which  is 
known  only  to  the  other  party,  that  is  the  very  reason  why 
you  should  have  discovery  of  that  fact  from  him  "  (n).  "  It  is 
good  practice  and  good  sense  tliat  where  tho  defendant  knows 
the  facts  and  the  plaintiffs  do  not,  the  defendant  should  give 
discovery  before  the  plaintiff  delivers  pjirticulars  "  (o).  So 
where  pl.iintifTs  alleged  loss  of  business  through  the  fraudulent 
acts  of  the  defendants  and  gave  one  siwcific  instance  but 
alleged  "divers  other  occiisious "  it  was  held  that  as  the 
defendants  had  the  meaiis  of  ascertaining  from  their  books 
whether  other  frauds  of  the  kind  alleged  had  been  committed 
and  the  plaintiffs  hat!  not  the  defendants  were  not  entitled  to 


(m)  l'ni<m  Dank  of  London  v. 
ihinhy  (1870).  13  Ch.  D.  li.'W.  at 
p.  241.  jxr  Jasies,  L.J. 

(h)  Lulfh   V.    Abbott  (188G),   31 


Ch.  D.  374,  at  p.  379,  ptr  BowxK, 
L.J. 

(o)  Millur  V.  Jlarpfr  fl888),  38 
Ch.  I).  110,  C.  A.,  per  BowK.N,  L.J. 
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particulars  before  giving  discovery  (y).  And  where  on  an 
inquiry  as  to  damages  plaintiffs  were  unable  to  comply  with 
an  order  to  give  particulars  of  breaches  before  the  defendants 
filed  their  afSdavit  of  documents  it  was  held  that  the  order 
need  not  be  complied  with  before  discovery  (7).  Again  in 
actions  by  principals  against  agents  where  fraud  by  the  agent 
is  alleged  the  principal  has  in  several  cases  been  entitled  to 
discovery  before  giving  particulars  which  could  only  be  known 
to  the  defendant  (r). 

There  is  of  course  no  fixed  rule,  as  the  question  whether 
discovery  should  precede  giving  particulars  must  necessarily 
dei)end  on  the  circumstances  of  each  case,  and  the  matter  is 
therefore  one  for  the  discretion  of  the  Court  (»)  which  will 
limit  the  discovery  allowed,  if  any,  to  what  is  necessary  for 
the  purpose  (0.  In  actions  for  defamation  where  justification 
is  pleaded,  the  Court  rarely  allows  discovery  to  precede  par- 
ticulars of  the  justification  (h).  So  also  where  the  plaintiff 
alleges  publication  to  named  persons  and  to  other  persons  not 
specified  he  will  not  as  a  rule  be  allowed  discovery  in  order 
to  give  further  particulars  but  under  particular  circum- 
stances and  with  proper  safeguards  such  an  order  may  be 
made  (x). 


(p)  Waynes  Mcrthyr  Co.  \,  D. 
Radford  and  Co.,  [1896]  1  Ch.  29. 

((/)  Maxim  Nordenfdt  Guns  and 
Ammunition  Co.  y.  Nordenfdt, 
[1893]  3  Cli.  122.  127,  C.  A. 

(r)  Edehton  v.  Ritusell  (1888),  57 
L.  T.  927  ;  Wh/le  v.  Ahrens  (1884), 
26  Ch.  1).  717  ;  Sacha  v.  Speilman 
(1887).  .17Ch.  D.  295. 

(s)  W'ayniia  Merthyr  Co.  v.  D. 
Ratlford  and  Co.,  supra  ;  RufitU  v. 
Stubhs,  Ltd.  (1908),  62  Sol.  Jo.  580, 
H.  L. 


(0  Mittar  v.  Harper;  Waynes 
Merthyr  Co.  v.  Radford  and  Co.  ; 
Maxim  Nordenfeh  China  and  Am- 
munition Co.  V.  Nordenfelt ;  Edel- 
ston  v.  Rnssell ;  WhyU  v.  Ahrens  ; 
Leilch  V.  Abbott,  supra. 

(u)  Arnold  and  Butler  v.  Bottom' 
ley,  [1908]  2  K.  B.  151.  C.  A.; 
Ourenberg  v.  Labmtehere,  [1893]  2 
Q.  B.  183.  C.  A.,  at  pp.  188,  189 ; 
cf.  Henneasy  v.  Wright  (1888),  24 
Q.  B.  D.  445.  448  n. 

(x)  Ruaaell  ▼.  St^Aba,  avpra. 
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In  Mliyte  v.  Ahrens  (y)  the  plaintiffs  employed  the  defen- 
dants  to  purchase  goods,  as  their  agents,  at  the  lowest  r -»ssible 
prices.    The  plaintiffs  sued  for  an  accoum,  and  in  then-  state- 
ment of  claim  alleged  that  the  defendants  had  purchased  goods 
at  prices  higher  than  the  current  prices,  and  had  secretly 
received  from  the  vendors  allowances  or  commissions.    The 
charges  against  the  defendants  were  stated  in  general  terms, 
no  particulars  being  mentioned.    The  defendants  denied  the 
charges  and  pleaded  a  settled  account.    The  plaintiffs  appUed 
for  production  of  documents  and  the  defendants  apphed  for 
particulars  of  the  fraud  alleged,  and  it  was  held  that  the 
plaintiffs  were  not  bound  to  give  particulars  of  the  fraud 
alleged  before  obtaining  discovery  of  documents. 

In  Gnrenhcrg  v.  Lahouchcrc  {z)  an  action  for  libel  which 
averred  that  the    plaintiffs  were  "charity  swindlers"  and 
"  impostors  "  and  that  a  home  for  inebriates  maintained  by 
the  plaintiff   was    "a  monstrous   swindle,"    the    defendant 
pleaded  a  justification  on  general  terms  that  the  statements 
complained  of  were  true.    An  order  was  made  for  particulars 
as  to  how  and  in  what  way  the  plaintiffs  were  what  was 
imputed  to  them,  and  on  certain  particulars  being  given  an 
order  for  further  particulars  was  obtained.    Ii  was  argued  by 
the  defendant,  in  resistance  to  the  order,  that  he  ought  to 
have  discovery  before  being  required  to  give  further  particulars. 
In  dealing  with  this  point  in  his  judgment,  Lord  Esher,  M.R^ 
said,  "  I  now  come  to  the  contention  that  the  defendant  ought 
not  to  be  made  to  answer  now,  hut  should  be  allowed  discovery 
by  way  of  interrogatories  and  inspection  before  being  called 
on  to  do  so.    This  is  not  a  caae  in  which,  before  the  action 
was  brought,  there  was  any  relation  between  the  parties,  such 
for  instance  as  that  of  principal  and  agent  which  would  entitle 


(y)  (1884).20Ch.D.7n,C.A. 


(c)  [l«93J2y.B.  18;i,('.A. 
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the  defendant  to  discovery.  The  only  connection  between 
them  is  that  of  plaintiffs  and  defendants  in  an  action  for  libel, 
and  the  defendant  is  not  entitled  to  discovery  for  the  purpose 
of  finding  out  whether  he  has  a  defence  or  not.  Such  dis- 
covery has  never  been  allowed  in  the  absence  of  some  re- 
lationship between  the  parties  to  the  action,  except  under 
exceptional  circumstances,  such  as  one  party  keeping  back 
something  which  the  other  was  entitled  to  know."  Lord 
Justice  Kay  in  his  judgment  also  drew  a  distinction  between 
actions  for  libel  and  cases  such  as  charges  of  fraud  against 
an  agent  or  breach  of  trust  against  a  trustee  in  which  a 
fiduciary  relationship  existed,  and  the  facts  were  'generally 
known  to  the  defendant  and  stated  that  these  circumstances 
might  justify  the  Court  in  requiring  the  defendant  to  make 
discovery  before  the  plaintiff  was  called  upon  to  give  particulars 
of  the  charges  made. 

In    Waijncs  Mcthyr  Co.  v.  7).  Radford  d-  Co.  (a),  an  action 
by  a  colliery  company  against  coal  merchants,  the  plaintiffs 
alleged  that  they  had  lost  business  by  reason  of  the  fraudulent 
acts  of  the  defendants  and  gave  one  specific  instance  of  fraud 
in  their  statement  of  claim  and  alleged  that  "  on  divers  other 
occasions  "  the  defendants  had  taken  orders  from  "  divers  other 
persons  "  for  coal  from  the  plaintiffs'  colliery  and  fraudulently 
supplied  coal  not  purchased  from  the  plaintiffs.  The  defendants 
admitted  they  were  technically  guilty  of  the  one  occasion  of 
which  particulars  were  given,  and  appUed  for  particulars  to 
be  given  of  the  "other  occasions"   and  "other  persons" 
alleged.    On  the  same  day  the  plaintiffs  also  applied  for 
discovery  and  inspection  of  documents.     It  was  held  that 
I>»rticulars  must  be  given  before  discovery,  that  there  was  no 
hard  and  fast  rule  as  to  the  class  of  cases  in  which  particulars 


(a)  [189S]  1  Ch.  29. 
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BhoulJ  precede  discovery  or  discovery  be  ordered  before  i)ar- 
ticuhrs,  but  the  judge  must  exercise  a  reasonable  discretion  in 
every  case  after  carefully  looking  at  all  the  facts  and  taking 
into  consideration  any  special  circumstances,  but  that  in  the 
particular  case  under  consideration  discovery  should  precede 
particulars  because  of  the  position  of  the  parties,  and  the 
admitted  facts  and  the  circumstances  that  many  of  the  alleged 
frauds  were  within  the  defendant's  means  of  knowledge  and 
not  within  the  knowledge  of  the  plaintiffs. 

Prior  determination  of  issue.— If  the  necessity  of  obtaining 
discovery  or  the  right  to  obtain  it  depends  upon  the  prior 
determination  of  some  issue  or  question  in  dispute  in  the 
action  and  it  is  desimblo  tliat  the  issue  or  question  should  be 
tried  first  the  Court  has  a  discretion  to  postpone  discovery  till 
after  the  determination  of  the  issue  or  question  {h).  It  is  only 
proper  that  discovery  should  not  be  ordered  against  a  defendant 
where  it  may  turn  out  as  the  result  of  the  trial  of  the  pre- 
liminary question  that  the  plaintiff  is  not  entitled  to  any 
relief  at  all  (c).  For  instance  if,  in  an  action  by  a  principal 
against  an  agent,  where  the  defence  is  a  denial  of  the  agency, 
it  may  well  be  that  the  question  of  agency  ought  to  be  deter- 
mined first  before  allowing  discovery  generally  (rf).  Similar 
considerations  apply  with  regard  to  discovery  addressed  to 
questions  of  the  amount  of  damages,  or  of  account,  or  for  the 
purpose  of  working  out  the  order  or  judgment,  which  ought  to 
be  postponed,  where  possible,  till  after  the  question  of  liability 


(h)  R.  S.  C.;0.  31.r.  20. 

(e)  Fennesxy  v.  Clark  (1887),  37 
Ch.  D.  184,  C.  A.,  per  Corrox,  L.J., 
at  p.  187;  c/.  A.-G.  v.  North 
MetropolHan  Tramways  Co.,  [1892] 
3  Cli.  70,  lit  p.  74. 

((/)  lienno  Jafff,  ^-c.  v.  Richard- 


son ami  Co.,  [1893]  02  L.  J.  (ch.) 
710;  Great  Wextirn  CoUicnj  Co.  v. 
Tuckir  (1874),  «  Ch.  App.  376, 
C.  A.,  at  p.  378,  per  James,  L.J. 
iSco  also  Wilson  v.  Thomhvrij(\%lA), 
43  L.  J.  (cii.)  336,  a  case  involving 
disputes  08  to  handwriting. 
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13  determined  {c).  In  every  case  it  is  a  matter  for  the  discre- 
tion of  the  Court  which  Avill,  in  arri\'ing  at  its  decision,  consider 
what  is  tlie  fairest  and  most  reasonable  course  to  adopt  under 
the  particular  circumstances,  as  well  as  the  question  of  the 
possibility  of  severing  the  discovery  (/),  and  the  possible  injury 
to  the  defendant  (7).  The  principle  is  that  discovery  should 
only  be  granted  where  it  is  wanted  for  the  determination  of  the 
rights  of  the  parties  at  the  trial  of  the  action  {h),  unless  it  is 
necessary  for  the  purpose  of  determining  the  prior  question  or 
issue  raised  in  the  pleading  (j).  The  discretion  to  postpone 
the  giving  of  discovery  may  be  exercised  even  after  an  order 
for  discovery  in  the  general  form  has  been  made  (j).  There 
is  no  time  limit.  Discovery  may  be  obtained  after  judgment 
for  the  purpose  of  working  out  the  judgment  or  order  {k).  In 
proceedings  before  the  masters  in  the  Chancery  Division 
power  is  given  to  the  masters  to  obtain  production  of  docu- 
ments if  required  and  when  directed  by  the  judge  to  examine 
the  parties  upon  interrogatories. 


(e)  Ibid. ;  Fenncssy  v.  Clark, 
supra ;  Schreiberw  HeymaHn(l8M), 
«i3  L.  J.  (Q.  B.)  749  ;  Parker  v.  Wdla 
(1881),  18  Ch.  D.  477,  C.  A. ;  Great 
Western  Colliery  Co.  v.  Tticker, 
supra  ;  EI  kin  v.  Clarke  (1873),  21 
W.  R.  447. 

(/)  Saunders  v.  Jones  (1877),  7 
Ch.  D.  435.  449,  453,  C.  A. ;  Re 
Uowel  Morgan,  Owrn  v.  Morgan 
(1883),  39  Ch.  D.  31fi,  320,  C.  A. 

ig)  Fennessy  v.  Clark,  supra. 

(k)  Leilch  V.  Abbott  (188G),  31 
Ch.  1).  374,  370,  378  ;  Jienno  Jajfe, 
etc,  V.  Richardson  and  Co.,  supra. 

(0  Bemio  Jajfi',  etc.  v.  Richardson, 
supra  ;  Tasinanian  Main  Line  Rail. 
Co.  V.  Clark  (1879),  24  \V.  K.  G77, 


678 ;  Wood  v.  Anglo-Italian  Bank 
(1876),  34  L.  T.  255 ;  Verminck  v. 
Edwards  (1861),  29  VV.  R.  189. 

(j)  Lever  v.  Land  Securitiea  Co, 
(1893),  70  L.  T.  323,  C.  A. 

(i)  Instances  are  Saxby  v.  Easter- 
brook  (1872),  L.  R.  7  Ex.  207; 
Kennedy  v.  Wakefield  (1870),  39 
L.  J.  (ch  )  827 ;  Oroves  v.  Qrovea 
(1853),  2  W.  R.  86 ;  Joy  v.  Hadlty 
(1883),  22  Ch.  D.  571 ;  Uanslip  v. 
Kitton  (1863),  1  De  O.  J.  &  Sm.  440, 
C.  A. ;  Ladds  v.  WaUhew  (1884),  32 
W.  R.  1000;  Maxim  Nordenfelt 
Guns,  etc.,  Co.  v.  Nordenfelt,  [1893] 
3  Ch.  122,  C.  A. ;  Haldane  ▼.  Eck- 
ford  (1869),  L.  R.  7  Eq.  425; 
Hennessyy.Lavery,{\'AQ^  11.R.87. 
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Discovery  for  the  purpose  of  an  appeal  may  be  allowed  if 
necessary  (/)• 

In  Parker  v.  Welh  (m)  the  plaintiff  alleged  that  G.  had 
deposited  money  with  the  defendant  E.  in  trust  for  S.  and  A. 
(both  since  deceased)  successively  for  their  lives  and  then  for 
the  plaintiff  and  another  person  absolutely.      That  E.   had 
employed  it  in  trade  and  made  large  profits,  and  had  paid  the 
interest  to  S.  and  A.  fc-  their  lives,  but  now  refused  to  pay 
over  the  principal.     E.  by  his  defence  admitted  the  deposit, 
hut  denied  the  trust,  and  stated  that  he  had  only  held  the 
the  money  for  G.  to  draw  upon,  and  had  many  years  ago  paid 
itawaybyG.'s  directions  and  he  denied  payment  of  interest  to 
S.  and  A.    The  plaintiff  delivered,  among  others,  interroga- 
tories requiring  E.  to  set  out  (1)  the  dates  and  particulars 
of  the  payments  made  by  him  out  of  the  deposited  sum ; 
(2)  an  account  of  the  profits  made  by  the  employment  of 
the  money  in  trade;    (3)   whether  E  had  not  paid  to  S. 
and  A.  quarterly  sums  by  way  of  interest  on  the  moneys, 
and  if  not,  then  he  was  asked  whether  he  had  not  during 
some  and  what  years  paid  to  S.  and  A.  certain  and  what 
moneys,  and  whether  or  not  quarterly,  or  at  some  and  what 
dates  and  under  what  agreement,  or  for  what  reason  or  in 
respect  of  what  matters,  and  was  required  to  set  out  an 
account  of  all  moneys  paid  by  him  since  1854  to  S.  and  A.  or 
either  of  them. 

E.  filled  an  affidavit  verifying  his  defence  and  denying  the 
trust,  denying  the  payment  of  any  interest  to  S.  and  A.  on  the 
deposited  sum,  denying  the  plaintirs  title  and  declining  to 
make  any  further  answer.  The  judge  ordered  E.  to  make  a 
further  answer  as  to  (1)  and  (3).     E.  appealed  and  on  api^al 


(/)  He  S'ltiuniil  Funds  Assurance 
Co.  (1870).  24  \V.  J!.  774. 


(m)(1881)18Ch.  D.  477,C.A. 
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It  was  held  that  E.  was  not  bound  to  answer  interrogatory  (1) 
as  an  answer  to  it  could  not  furnish  evidence  to  establish  the 
alleged  trust  and  could  not  be  of  any  use  to  the  plaintiff  except 
by  discrediting  E.'s  evidence  if  he  made  erroneous  statements 
as  to  the  particulars  of  his  payments,  and  that  it  would  be 
oppressive  to  require  him  to  go  through  his  books  for  a 
number  of  years  for  that  purpose.  It  was  further  held  that  E. 
ought  not  to  be  compelled  to  give  an  account  of  the  profits  as 
it  would  be  oppressive  to  call  upon  him  to  enter  into  a  difficult 
account,  which  could  not  help  the  plaintiff  to  obtain  a  decree 
and  would  be  useless  if  a  decree  was  not  obtained.  It  was  also 
held  that  the  third  interrogatory  was  too  wide,  as  it  extended 
to  payments  not  connected  with  the  sums  to  which  the  action 
related.  Lord  Justice  Cotton  in  giving  the  judgment  said  (n) : 
"  A  defendant  is  not  bound  to  answer  questions  not  relevant 
to  the  relief  sought.  An  answer  to  interrogatory  (1)  could  not 
help  the  plaintiff  in  obtaining  a  decree ;  nor  would  it  be  of  any 
use  to  him  after  decree,  it  being  a  matter  perfectly  immaterial 
to  the  plantiff  whether  the  defendant,  supposing  there  was  a 
trust,  paid  away  the  trust  fund  to  persons  strangers  to  the 
trust.  An  answer  to  the  third  interrogatory  could  not  help 
the  plaintiff  in  obtaining  a  decree ;  if,  indeed,  he  obtained  one, 
it  might  afterwards  help  him,  but  where  discovery  caanot 
possibly  help  the  plaintiff  to  obtain  a  decree,  the  Court  has  a 
discretion  as  to  whether  it  will  order  it  to  be  given  before 
decree,  and  where  the  discovery  sought  is  so  oppressive  as  an 
answer  to  interrogatory  3  in  this  case  would  be,  it  is  the 
duty  of  the  Court  to  exercise  that  discretion  by  refusing  that 
discovery." 

In  Leitch  v.  Abbott  (o),  the  plaintiff  alleged  that  he  had 
employed  the  defendant  as  a  stock-broker,  but  that  the  dufen- 


(ii)  lb.  nt  II.  480. 


(o)  (1880)  31  Ch.  D.  374. 
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dant  had,  in  many  of  the  transactions,  dealt  with  himself  as 
principal,  and  had  also  charged  the  plaintiff  with  moneys  not 
paid.    The  plaintiff  delivered  interrogatories  asking  for  the 
particulars  of  the  dealings  on  behalf  of  the  plaintiff  and  the 
names  of  the  persons  with  whom  the  defendant  had  dealt  and 
the  amounts  paid.     The  defendant  refused  to  answer  on  the 
ground  that  the  plaintiff  was  not  entitled  to  this  information 
until  after  the  decree  (if  any)  had  been  made  in  the  action. 
It  was  held  by  the  Court  of  Appeal  that  though  there  were  no 
partujulars  of  the  fraud  alleged,  the  plaintiff  was  entitled  to 
discovery  in  order  to  enable  him  to  give  dctaUs  of  the  frauds 
alleged  and  m  discussing  the  application  of  Order  81  r  20 
of  the  Rules  of  the  Supreme  Court,  Lord  Justice  Bowen  said  \ 
What  IS, the  object  of  that  rule  ?    The  object,  as  it  seems 
to  me,  IS  perfectly  clear.    It  often  happens  that  one  party  to 
an  action  makes  an  allegation  of  some  fact,  such  as  the 
existence  of  a  partnership  or  an  agency  which  is  disputed  by 
the  other  party.    If  the  allegation  is  true,  the  right  to  dis- 
covery would  follow;  if  it  is  not  true,  there  would  be  no  right 
to  discovery.     The  framers  of  the  rules  «aid  how  ridiculous  it 
would  be  If  they  did  not  give  a  power  for  the  defendant  to 
refuse  discovery  until  the  right  of  the  plaintiff  to  have  it  had 
been  established.     Therefore,  rule  20  enables  the  judge  to 
sever  the  trial  of  tno  issue  of  facts  from  the  trial  of  the  right 
to  discovery.    But  in  the  present  case  it  seems  to  mo  that  rulo 
20  does  not  apply.     The  judge  could  not  properly  say  that 
he  was  satisfied  that  the  right  to  discovery  depended  on  the 
determination  of  any  issue  or  question  in  dispute  in  the  cause. 
The  discovery  is  wanted  for  the  determination  of  the  issue  in 
the  action.    Nor  could  it  be  said  that  for  any  other  reason  it 
was  desirable  that  the  issue  in  dispute  should  be  determined 
1  ( f.)ro  deciding  upon  the  right  to  di.scovory." 

In    B,nno   J<Ufv   and    hann.tanlkr   Lanohn    Fahrik    v. 
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Itkhanhon  &  Co.  (p),  an  action  for  infringement  of  a  patented 
process  where  the  defendants  denied  the  validity  of  the 
plaintiffs'  patent,  the  plaintiffs  administered  interrogatories 
as  to  the  method  of  the  treatment  by  the  defendants  of  wool- 
fat  with  water.  The  defendants  objected  to  answer  the  interro- 
gatories on  the  ground  that  the  right  to  discovery  sought 
there! )y  depended  upon  the  determinati'>u  of  the  question  in 
dispute  in  tlie  action— that  is  to  say,  the  validity  of  the 
plaintiffs'  patent,  and  that  the  matters  inquired  into  were 
not  sufficiently  material  at  that  stage  of  the  suit,  but  it  was 
held  that  they  could  still  be  compelled  to  answer  the  interro- 
gatories  as  to  their  own  process  before  the  validity  of  the 
l)laintiffs'  patent  had  been  established.  In  considering  the 
meaning  of  the  rule  of  the  Supreme  Court  under  which  the 
objection  to  answer  was  made,  Mr.  Justice  North  said  :  "  It  is 
intended  to  give  the  Court  the  opportunity  of  saying  that 
discovery  shall  not  be  given  before  the  trial  of  the  action 
unless  it  is  wanted  for  the  purpose  of  the  trial— that  is  to  say, 
if  a  mortgagor  wants  to  redeem  an  estate,  and  it  is  denied 
that  he  has  a  right  to  redeem  at  all,  it  is  quite  useless  going 
into  any  question  of  accounts  until  it  is  known  whether  there 
is  such  a  right  or  not ;  and  then  if  that  right  is  established  at 
the  trial,  the  taking  of  such  accounts  is  a  matter  of  course. 
So  in  the  same  way  in  the  case  of  an  action  by  a  principal 
against  an  agent— agency  denied;  if  the  agency  does  not 
exist,  or  the  relation  of  principal  and  agent  does  not  exist, 
there  are  no  accounts  to  be  taken,  and  of  course,  therefore, 
it  is  unnecessary  to  put  the  parties  to  the  trouble  of  going 
into  long  statements  of  accounts  which,  unless  the  agency  is 
established,  would  never  be  necessary  at  all.  But  in  the  case 
of  a  patent  it  is  different.    No  doubt  validity  is  one  thing  and 


(j>)  (l6'Ja),  02  L.  J.  (en.)  7ia 
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infringement  another,  but  they  both  have  to  come  on  to  be 
tried  at  the  same  time,  and  the  parties  must  come  before  the 
Court  ready  to  deal  with  both  cases  at  the  one  trial.  If  the 
present  contractor  were  right— namely,  that  discovery  is  to  be 
postponed  until  the  validity  of  the  patent  is  tried,  discovery 
by  interrogatories  would  be  refused  altogether  because  it  could 
not  practically  be  given  then." 

In  Schreibnrr  v.  Heyimnn  (q)  the  plaintiffs  were  appointed 
by  the  defendants  sole  agents  for  t-     sale  of  these  goods  in 
Great  Britain  and  Ireland  upon  commission  and  alleged  that 
the  defendants  had  broken  their  contract  by  the  appointment 
of  another  agent,  and  brought  an  action  to  recover  damages 
for  wrongful  dismissal  and  for  commission  earned,  and  for  an 
account  of  the  goods  subsequently  sold  by  the  defendants  in 
Great  Britain  and  Ireland.    The  defendants  alleged  breaches 
of  the  agreement  on  the  part  of  the  plaintiffs  justifying  the 
dismissal.    The  plaintiffs  applied  for  inspection  of  the  whole  of 
the  entries  in  the  defendants'  books  relating  to  the  sales  of 
the  defendants'  goods  in  Great  Britain  and  Ireland  from  1891 
to  1894  inclusive;  but,  on   appeal,  it  was  held  that   the 
discovery  need  not  be  given  till  the  prior  question  of  liabiUty 
had  been  determined. 

In  Fennessy  v.  Clark  (r),  an  action  to  restrain  the  sale  of 
goods  under  an  alleged  infringement  of  pUintiff-s  trade  mark, 
and  claiming  damages  for  false  representations  by  the 
defendant  that  his  goods  were  goods  of  the  plaintiff's 
manufacture,  or  in  the  alternative  an  account  of  profits,  it 
was  ordered  that  the  questions  of  fact  arising  in  the  action 
should  be  tried  by  a  special  jury  before  a  judge.  The  plaintiff 
desired  to  administer  interrogatories  directed  to  the  number 
of  sales  effected  by  the  defendant  of  the  preparation  in  question 


(3)  (1894),  03  L.  J.  (Q.  B.)  748. 


(r)  (1887),37Ch.D.  184,C,A. 
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and  to  obtain  a  further  afiGidavit  of  documents  to  include  the 
books  in  which  the  business  transactions  relating  to  the  pre- 
paration complained  of  in  the  action  were  entered.  The  Court 
held  that  the  plaintiff  was  not  entitled,  before  he  had  suc- 
ceeded in  establishing  his  title  to  relief  by  verdict  of  the  jury 
upon  the  questions  of  fact  in  the  action,  to  discovery  as  to  the 
sales  effected  by  the  defendant  nor  to  production  of  the 
defendant's  books  for  that  purpose. 


B.U. 


r 


CHAPTER  IIIa 

At  what  Stage  of  the  Proceedings  Discovery  can  be 

Obtained 

CANADIAN  NOTES 

Time  when  Examination  may  be  had 

The  examination  on  the  part  of  the  plaintiiif  may  take  place 
at  any  time  after  the  statement  of  defence  of  the  party  to  be 
examined  has  been  dehvered  or  after  the  time  for  delivering 
the  same  has  expired,  and  the  examination  on  the  part  of  a 
defendant  may  take  place  at  any  time  after  such  defendant 
has  dehvered  his  statement  of  defence ;  and  the  examination 
of  a  party  to  an  issue  at  any  time  after  the  issue  has  been  filed 
(Con.  Rule  442). 

Where  pleadings  have  been  amended  raising  matters  not 
before  suggested  in  the  original  pleadings  after  examination 
for  discovery,  an  order  may  be  made  in  a  proper  case  for  a  further 
examination  limited  to  the  matters  raised  in  the  amendment 
{Standard  Trading  Cm/,  v.  Seybold,  7  0.  L.  R.  89). 

After  fho  plaintiff  had  signed  interlocutory  judgment 
against  defendant  in  an  action  of  tort,  the  defendant  sought 
to  examine  the  plaintiff  for  discovery.  The  action  being  about 
lo  come  on  at  assizes  for  assessment  of  damages.  Notwith- 
hhmdiiijT  that  Rule  442  states  that  the  examination  of  a  plaintiff 
by  a  defendant  may  hike  place  at  any  time  after  such  defendant 
has  delivered  his  statement  of  defence,  it  was  held  that  the 


m 


TIME   WHEN  EXAMINATION  MAT  BE  HAD  51 

defendant  could  not  examine  the  plaintiff  {Ashley  v.  BrunUm, 
13  P.  B.  98). 

A  defendant  may  examine  a  plaintiff  before  delivering 
defence  in  order  to  obtain  for  the  purpose  of  pleading  a  know- 
ledge of  material  facts,  which  the  defendant  could  not  otherwise 
get  {Boulton  v.  Blake,  11  P.  R.  196). 

An  order  for  examination  before  the  delivery  of  pleadings 
should  only  be  granted  under  exceptional  circumstances  and 
where  absolutely  necessary  in  the  interests  of  justice  (Thompson 
V.  Gye.  13  P.  R.  273). 

In  an  action  for  Ubel  against  the  publishers  of  a  newspaper 
the  defendants  were  allowed  to  examine  with  certain  restric- 
tions the  plaintiff  before  defence  filed  {Tate  v.  Globe  Printing 
Co.,  11  P.  R.  283) ;  it  must  be  necessary  for  the  purpose  of 
justice  {Gourley  v.  Plimsoll,  L.  R.  8  C.  P.  262 ;  Lierenhurg  v. 
Labourchere,  [1893]  2  Q.  B.  183  ;  Beaton  v.  Ghbe  Printing  Co. 
16  P.  R.  281) ;  more  convenience  to  the  party  applying  is  not 
sufficient  {Carnegie  v.  Federal  Bank,  10  P.  R.  69). 

The  position  of  a  defendant  resisting  a  claim  as  to  which 
he  has  no  knowledge  is  vastly  different  to  that  of  a  plaintiff 
advancing  one,  and  the  application  of  a  plaintiff  alleging  fraud 
to  examine  a  defendant  before  delivery  of  statement  of  claim 
will  not  be  granted  on  the  ground  that  the  plaintiff  desires  to 
frame  his  statement  of  claim  mth  particularity  as  to  the  fraud 
(Hooey  v.  Gilbert,  12  P.  R.  114). 

An  order  for  an  examination  of  defendants  before  delivery 
of  statement  of  claim  should  not  be  made  on  an  ex  parte  applica- 
tion (Hooey  v.  Gilbert,  supra). 

The  examination  may  be  postponed  until  the  determina- 
tion of  any  issue  or  question  in  dispute  if  the  Court  or  a 
Judge  is  satisfied  that  the  right  to  such  examination  depends 
on  such  determination  (Con.  Rule  472). 

In  an  action  to  restrain  the  defendants  from  selling  a  certain 
drug  in  violation  of  the  plaintiff's  rights  under  a  patent,  th# 
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defendants  having  denied  the  plaintiffs'  patent  rights,  it  was 
held  that  there  being  a  bond  fide  contract  as  to  that  right  the 
plamtifis  were  not  entitled  to  discovery  until  after  they  had 
estabUshed  their  patent  rights,  even  though  a  subsequent 
separate  trial  of  the  question  of  infringement  be  necessary 
{Dickerson  v.  Badcliff,  17  P.  R.  586).  Where  the  question  in 
dispute  is  one  of  account,  discovery  as  to  the  details  of  the 
amount  should  be  postponed  until  the  liability  to  account  has 
been  established  {Bedell  v.  Byckman,  5  0.  L.  R.  670  (D.  C.)), 
but  where  in  an  action  on  the  breach  of  an  agreement  the  defen- 
dant admitted  the  agreement  but  denied  the  breach,  it  was  held 
that  the  defendant  could  be  examined  on  discovery  as  to 
alleged  breaches  without  the  agreement  itself  being  first 
estabUshed  {Sheppard  Publishing  Coy.  v.  Harkins,  8  O.L.  R.  632). 

In  an  action  to  recover  a  share  of  the  profits  of  a  business 
under  an  alleged  agreement  to  share  profits,  the  plaintiffa 
sought  discovery  of  the  defendant's  books,  it  was  held  that  the 
consideration  of  the  matter  should  be  postponed  until  it  had 
been  properly  determined  in  the  action  as  a  matter  of  law,  and 
not  upon  an  interlocutory  motion  first  whether  the  agreement 
alleged  by  the  plaintiffa  was  within  sects.  3  and  4  of  the  Master 
and  Servant  Act,  R.  S.  0.;  1897,  c.  57,  and  secondly  whether 
(if  it  was)  the  statement  of  profits  declared  by  the  defendant 
could  be  impeached  for  fraud,  error,  mistake,  or  other  Hke 
cause  {Engleland  v.  Mitchell,  13  0.  L.  R.  184  (D.  C.)). 

Whenever  discovery  is  sought  in  aid  of  an  issue  which  must 
be  determined  at  the  hearing,  a  plamtift  is  entitled  to  it  to  help 
him  to  prove  the  issue;  but  where  it  is  sought  in  aid  of  soDiething 
which  does  not  form  part  of  what  he  must  prove  at  the  hearing, 
but  is  merely  consequential  to  it,  the  right  is  not  absolute,  but 
discretional  until  the  plaintiff  has  estabUshed  his  fundamental 
right  at  the  hearing  {Canadian  Bank  of  Commerce  v.  McDonaid, 
1  W.  L.  R.  506). 

Parties  are  allowed  to  examinf  each  other  for  discovery 
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before  hearing  after  return  to  a  writ  of  hahecks  corptis  {Re  Stuart 
infants,  12  P.  R.  2). 

Ccn.  Rule  485  (1)  does  not  apply  to  examinations  for  dis- 
covery (Beaton  v.  Globe  Printing  Co.,  16  P.  R.  281,  overruling 
Fishin  v.  Chamherlain,  9  P.  R.  283).  Further  examinations 
under  Rule  449  must  be  proceeded  with  immediately  after  the 
examination  in  chief  (Con.  Rule  450). 

Discovery  of  Documents  before  and  after  close  of  Pleadings 

The  Court  or  Judge  at  any  time  pending  any  action  or 
proceeding  may  order  the  production  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  possession  or  power 
relating  to  any  matter  in  question  in  such  action  or  proceeding, 
as  the  Court  or  Judge  thinks  right ;  and  the  Court  may  deal 
with  such  documents,  when  produced,  in  such  manner  as  may 
appear  just  (Con.  Rule  463). 

Any  party  may  after  the  defence  is  delivered,  or  the  plaintiff 
may  after  the  time  for  delivering  the  defence  has  expired,  and 
any  party  to  an  issue  may  after  the  issue  has  been  filed,  obtain 
an  order  for  discovery  of  documents  as  of  course  (Con.  Rule  464). 
This  order  may  be  according  to  Form  6  in  Appendix  I, 


Third  parlies 

The  time  for  taking  out  an  order  for  production  or  for 
examining  a  third  party  served  by  a  defendant  under  Rule  465 
shall  be  after  the  party  or  person  bo  served  has  delivered  a 
defence,  or  where  the  application  is  on  behalf  of  defendant  so 
serving  such  third  party  notice  the  time  shall  be  after  the  time 
for  delivering  a  defence  has  expired  (see  Con.  Rule  465). 
Con.  Rule  472  refers  to  discovery  and  inspection  of  documents. 
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The  rules  provide  that  in  every  cause  or  matter  the  costs  of 
discovery,  by  interrogatories  or  otherwise,  shall,  unless  other- 
wise ordered  by  the  Court  or  a  Judge,  be  secured  by  the  party 
seeking  such  discovery  (o).  They  apply  to  discovery  by  means 
of  interrogatories  and  disclosure  of  the  existence  of  documents, 
but  not  to  discovery  by  the  production  of  documents  for 
inspection  (i)  nor  to  an  appUcation  for  discovery  of  ship's 
papers  (t). 

Whether  security  will  be  ordered  or  not  is  now  in  the 
discretion  of  the  Court,  and  in  practice  security  is  not  required 
unless  specially  ordered.  Moreover,  it  is  unusual  to  order  it 
to  be  given  unless  there  is  substantial  doubt  as  to  hether  the 
discovery  sought  is  really  necessary  and  whether  the  applicant 
can  pay  the  costs  of  the  action  should  he  fail  in  it,  though  the 
latter  possibility  standing  alone  is  not  now  considered  a 
sufficient  reason.  On  the  other  hand,  the  Court  need  not 
dispense  with  security  merely  because  the  parties  consent  (d), 
nor  does  the  giving  of  security  for  the  whole  costs  of  the 
action  necessarily  exempt  an  applicant  for  discovery  from  the 


(a)  R.  S.  C.  O.  31,  r.  25. 

(6)  Brown  v.  LiM  (1885),  10 
Q.  B.  D.  229 ;  Moore  v.  Peachey, 
[1891]  2  Q.  B.  707  ;  Pardy'a  Mozam- 
bill 'If  Sy)idicate,  Ltd.  v.  Alexander, 
[1903]  1  Ch.  191. 


(c)  Law  V.  Budd  (1883),  W.  N. 
166. 

(d)  Asle  V.  Stumore  (1883),   13 
Q.  B.  D.  ?26.  C.  A. 
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obligation  to  give  additional  security  for  the  costs  of  the  dis- 
covery if  the  Court  chooses  to  order  it  (c). 

An  applicant  for  discovery  who  is  ordered  to  give  security 
for  the  costs  of  the  discovery  will,  as  a  rule,  L.  ordeiv  1  to  pay 
into  Court  to  the  credit  of  a  separate  account  in  the  action, 
•'  to  be  called  the  Security  for  Costs  account "  to  abide  further 
order,  the  sum  of  iE5  or  any  less  sum  (/).  "Where  necessary  an 
additional  amount  may  be  ordered  subsequently  ig).  As  a 
rule,  if  security  has  been  given  in  an  application  for  one  mode 
of  discovery  it  will  not  be  ordered  afresh  on  a  second  applica- 
tion for  another  mode  (/t),  and  the  sum,  if  any,  ordered  to  be 
given  as  security,  will  not  usually  b'^  made  larger  because 
discovery  is  sought  against  several  persons  unless  under  cover 
of  one  writ  there  are  really  two  or  more  actions  {i),  though,  in 
a  proper  case,  the  fact  that  separate  sets  of  interrogatories  will 
have  to  be  delivered  and  separate  affidavits  made  in  answer,  as 
wall  as  separate  affidavits  of  document,  is  proper  material  for 
the  exercise  of  the  discretion  of  the  Court  to  order  security  to 
an  increased  amount  (k). 

Where  security  has  been  ordered  and  the  money  paid  into 
court  in  obedience  to  the  order  a  copy  of  the  receipt  for  all  the 
amount  or  amounts  ordered  to  be  paid  in  must  be  served  with 
the  interrogatories  or  the  order  for  discovery  of  documents. 


(e)  Compagnie  du  PiMJique  v. 
Peruvian  Guano  Co.,  [1883]  W.  N. 
166. 

(/)  R.  S.  C;  O.  31,  r.  26. 

(g)  lb. ;  Cooke  v.  Smith,  [1891] 
1  Ch.  609,  C.  A. 

(A)  Moore  v.  Peachey,  [1891]  2 
Q.  B.  707;  Pardy'a  Mozambique 
Syndicate,  Ltd.  v.  Alexander,  [1903] 
1  Ch.  101,  195,  but  see  Jacobs  v. 


Great  Western  Rail.  Co.,  [1884]  W.  N. 
33,34. 

(t)  Joyce  V.  BeaU,  [1891]  1  Q.  B. 
459,  461,  462;  Eder  and  Co.  v. 
Attenborough  (1889),  23  Q.  B.  D. 
130;  CampbcU  v.  Povletl  (Lord), 
[1884]  W.  N.  48. 

(k)  Smith  V.  Reed,  [1883]  W.  N. 
196;  Liverpool  V.  Manchester  Aerated 
Bread  Co.  v.  Firth,  [1891]  1  Ch.  369 ; 
CampbeU  v.  Patdelt,  supra. 
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If  this  is  not  done  the  discovery  need  not  be  given  and  the 
time  for  giving  it  only  begins  to  run  from  the  date  of  the 
service  (0,  though  interrogatories  cannot  be  struck  out  merely 
because  of  the  failure  to  pay  the  amount  into  Court  (m). 

The  security  ordered  is  paid  into  Court  as  security  for  the 
costs  of  the  action  and  as  such  remains  in  Court  till  the  action 
is  finally  disposed  of  in  some  way  or  other.  It  cannot  be 
repaid  to  the  party  before,  even  if  he  waive  the  discovery  he 
has  sought  (n).  Where  the  party  paying  in  the  security  wins 
the  action  after  trial  and  has  been  given  the  general  costs  of  it 
he  can  take  the  money  out  of  Court  without  a  separate  order, 
but  if  he  loses  the  action  and  costs  are  ordered  against  him 
the  money  in  Oourt  is  subject  to  a  lien  for  the  costs  in  favour 
of  the  successful  party  (o). 

If  the  action  is  disposed  of  by  consent  or  otherwise  than 
by  trial  and  no  taxation  of  the  costs  is  necessary  the  amount 
may  be  paid  out  on  a  certificate  obtainable  from  the  Court  (p). 
Before  a  certificate  will  be  given  the  Court  usually  requires 
(1)  the  production  of  an  office  copy  of  the  receipt  for  payment 
in ;  (2)  to  be  satisfied  that  the  action  is  finally  disposed  of  and 
no  taxation  of  the  costs  is  required ;  (3)  the  consent  of  the 
opposite  party  to  the  party  applying,  either  by  his  attendance 
Bt  the  application  or  in  writing;  (4)  if  the  amount  exceeds 
jtlO  and  the  appUcation  is  that  it  be  paid  out  to  the  solicitor, 
the  written  authority  of  the  client,  unless  the  money  paid  in 
is  the  solicitor's  own  money;  (5)  if  the  fund  exceeds  f  10  o 
certificate  of  the  fund. 


({)  R.  S.  C. ;  0.  31.  r.  26 ;  Jonea 
V.  Jonta,  [1884]  W.  N.  17. 

(m)  Edtr  and  Co.  t,  Altenborough, 
$upra. 


(»)  Jvbb  V.  Bibbs  and  Hill,  [1883] 
W.  N.  208. 
(o)  R.8.C,;0.3I,r.27. 
(P)  R.  S.  C.  J  0.  31,  r.  27,  A. 
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IVJmt  Interrogatories  may  be  put 

In  any  cause  or  matter  the  plaintiff  or  defendant,  by  leave  of 
the  Court  or  a  Judge,  may  deliver  such  interrogatories  in  writing 
for  the  examination  on  oath  of  the  opposite  parties,  or  any  one 
or  more  of  such  parties,  relating  to  any  matters  in  question  in 
the  cause  or  matter  as  the  Court  or  Judge,  upon  consideration 
of  the  interrogatories  proposed  to  be  delivered,  shall  consider 
necessary,  either  for  disposing  fairly  of  the  cause  or  matter  or 
for  saving  costs  (a).  What  interrogatories,  if  any  (b),  will  be 
allo./ed  is  therefore  entirely  in  the  discretion  of  the  Court  (c), 
but  in  deciding  upon  the  application  the  Court  must  take  into 
account  any  offer  which  may  be  made  by  the  party  sought  to 
be  interrogated  to  deliver  particulars  or  to  make  admissions  or 
to  produce  documents  relating  to  the  matter  in  question  and 
can  only  give  leave  as  to  such  of  the  interrogatories  sub- 
mitted as  it  shall  consider  necessary  either  for  disposing 
fairly  of  the  cause  or  matter  or  for  saving  costs  ((0* 


(a)  R.  8.  C.  >  0.  31,  rr.  1  and  2. 

(6)  Codd  V.  Delap,  [1900]  W.  N. 
67. 78.  C.  A. :  Kemble  t.  Hope  (1894), 
10  T.  L.  R.  264.  266.  371.  C.  A. 

(c)  R.S.  C, :  O.  3l,rr.  1  anil  S; 


Maau  V.  Oat  Light  emd  Coke  Co, 
(1911),27T.L.R.473,C.A. 

(d)  R.  S.  C. ;  0.  31.  r.  2  r  Cochrane 
T.  .Vmirt  (1898),  12  T.  L.  R.  78. 
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(1)  Interrogatories  as  to  material  facts. 

The  party  iuterrogating  may  put  questions  to  enable 
him  to  obtain  from  his  opponent  information  as  to  facts 
material  to  the  questions  between  them  which  he  has  to  prove 
on  any  issue  raised  between  them  (e).  For  instance,  where 
the  action  is  for  damages  for  injury  caused  by  negligence, 
the  circumstances  under  which  the  injury  occurred  are 
material  facts  and  may  be  questioned  about  (/),  but  it  is  not 
material  who  did  cause  the  damage  if  the  defendant  or  his 
servants  did  not  (7).  Again,  in  an  action  for  seduction  the 
plaintiff  may  ask  the  defendant  whether  he  has  had  connection 
with  her  but  not  whether  he  alleges  that  some  other  person, 
and  if  so  who,  has  had  connection  with  her  even  where  he 
denies  the  paternity  of  the  child  (h)  and  not  as  to  his  present 
means  (»).  So  in  an  action  by  a  bailor  against  a  bailee  for 
wrongful  detention  of  the  things  bailed  the  bailee  wUl  not  be 
allowed  to  interrogate  the  baUor  with  a  view  to  showing  that 
he  has  parted  with  his  title  to  the  thing  bailed  to  a  third  party 
unless  the  bailee  is  depending  under  the  authority  of  the  third 
party  (k). 

In  an  action  against  a  shareholder  for  calls  where  the 
defence  is  a  denial  that  the  defendant  is  a  shareholder  the 
company  may  put  interrogatories  as  to  whether  the  alleged 


(«)  Wigram,  Law  of  Discovery, 
pp.  23,  68 ;  A.-G.  v.  Oatikill,  [1882] 
20  Ch.  D.  519,  C.  A. ;  Lever  Brothtra 
V.  Aatociated  Neioapapera,  [1U07]  2 
K.  B.  626.  C.  A. 

(/)  Jonu  y,  London  Road  Car 
Co.,  [1883]  W.  N.  196 ;  Fro$l  y, 
iirook  (1875),  23  W.  R.  260. 

(g)  Mttk  V.  Wtlherington  (1892), 


69  L.  T.  122;  Hooton  v.  Dalbij, 
[1907]  2  K.  B.  18.  at  p.  20.  C.  A. 

(A)  Hooton  V.  Dalbij,  supra. 

(»)  llodsoU  V.  Taylor  (1873),  L.  R. 
9  Q.  B.  79. 

(fc)  Rogers  and  Co.  v.  Lambert  and 
Co.  (1890),  24  Q.  B.  D.  573  ;  com- 
jMiro  Rogers  and  Co.  y.  Lambtrt  and 
C'u.,[1891]Hi.  B.  318,U.A. 
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shareholder  had  executed  the  subscription  contract  (0-  In  an 
action  for  wrongful  dismissal  the  servant  may  interrogate  as 
to  his  employment  (m),  and  if  the  emploj'er  pleads  misconduct 
on  the  servant's  part  as  justifying  the  dismissal  the  servant 
may  interrogate  aij  to  the  instances  on  which  the  employer 
relies  (h).  When  payment  is  alleged  in  an  action  for  debt  the 
plaintiff  may  put  interrogatories  as  to  the  time,  place,  and 
circumstances  of  the  alleged  payment  {»).  In  an  action  for 
infringement  of  copyright  interrogatories  by  the  plaintiff 
as  to  sources  from  which  the  defendant  alleges  he  has  com- 
piled the  book  (/>),  and  by  the  defendant  as  to  the  number 
of  copies  sold  by  the  plaintiff  to  enable  the  defendant 
to  estimate  the  amount  to  be  paid  into  Court  are  permis- 
sible iq). 

The  interrogatories  must,  as  a  general  rule,  be  confined  to 
matters  which  are  relevant  to  the  facts  directly  in  issue  in  the 
cause  or  matter  between  the  parties  (r)  though  under  some 
circumstances  they  may  possibly  extend  to  any  facts  the 
existence  or  non-existence  of  which  is  relevant  to  the  existence 


(I)  Wdverhamplon  New  Water- 
tvorks  Co.  V.  Hawkaford  (1859),  28 
L.  J.  (c.  p.)  198. 

(m)  Hill  V.  Great  Western  Rail. 
Co.  (1861),  IOC.  B.(N.  8.)  148. 

(n)  Saunders  v.  Jonea  (1879),  7 
Ch.  D.  436,  C.  A.  See  also  Benhow 
V.  Loic  (1880),  16  Ch.  D.  93,  at  p.  97, 
per  Jessel,  M.R. 

(o)  HilU  V.  Wales  (1874),  L.  R.  9 
C.  P.  688. 

(p)  Kelly  V.  Wyman  (1869),  17 
W.  R.  399. 

iq)  Wright  y.  Qoodlakt  (1865),  13 
L.  T.  120. 

(r)  R.  S.  C. :  O.  31,  r.  1,  Kennedy 


V.  Dodton,  [1895]  1  Ch.  334, 338, 341. 
C.  A. ;  Re  Howd  Morgan,  Owen  t. 
Morgan,  supra,  per  Cotton,  L.J., 
at  p.  320;  Atthusen  v.  Labouchere 
(1878),  3  Q.  B.  D.  654, 661,  C.  A.,  per 
James,  L.  J. ;  Parker  v.  Wella  ( 1881 ), 
18Ch.  D.  477,  C.  A.,per  Cotton,  L.J., 
at  p.  486 ;  Mansfield  t.  Childerhouse 
(1876),  4  Ch.  D.  82;  Re  Thomas 
UoUoway,  Young  v.  HoUoway  (1887), 
12  P.  D.  167,  C.  A. ;  Jourdain  v. 
Palmer  (1806),  35  L.  J.  Ex.  69; 
Great  WesUrn  CoUiery  Co.  v.  Tucker 
(1874),  43  L.  J.  Ch.  618,  C.  A.; 
Longdale's  Chemical  Manure  Co.  v, 
KniU  (1890),  0  T.  L.  R.  236. 
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or  non-existence  of  the  facts  directly  in  issue  («).  But  this 
extension  of  the  right  to  interrogate  has  been  dissented  from 
and  must  be  considered  of  doubtful  authority  (0,  and  even  if 
it  be  good  law  it  does  not  entitle  one  party  to  ask  his  opponent 
upon  what  line  of  facts  he  is  going  to  rely  as  relevant  to  the 
existence  or  non-existence  of  the  facts  directly  in  issue  (u). 

The  interrogatories  must  be  relevant  to  some  question 
'  -^ich  is  in  issue  (.r)  and  will  not  be  deemed  relevant  merely 
h  .ause  the  questions  would  be  admissible  if  put  in  cross- 
exammation  of  a  witness  at  the  trial  (y),  e.g.  in  questions  as 
to  credit  only  (z). 

In  Kennedy  v.  Dobson  {a)  an  action  was  brought  by  the 
trustee  in  bankruptcy  of  C.  for  a  declaration  that  a  piece  of 
land  which  had  been  purchase  1  by  the  defendant  and  C.  in 
1873  was  purchased  by  them  as  co-partners,  and  for  accounts 
of  the  partnership  and  consequential  relief.  The  defendant 
denied  the  partnership.  The  plaintiff  obtained  leave  to 
administer  interrogatories  to  the  defendant  asking  for  particu- 
lars of  purchases  of  land  by  the  defendant  and  C.  previous 
and  subsequent  to  1873,  in  order  to  prove  that  they  had  been 
co-partners  in  various  other  purchases  similar  to  that  of  1873, 


(«)  Marriotlv.Chamberlain(lsm), 
17  Q.  B.  D.  154.  C.  A.,  per 
EsHEE,  M.ll.,  at  pp.  162, 103. 

(0  Re  Howd  Morgan,  Owen  v. 
Morgan  (1888),  39  Ch.  D.  310,  per 
Fox  and  Lopes,  L.JJ.,  at  p.  321 ; 
Kennedy  v.  Dodaon,  [1895]  1  Ch. 
334,  per  Lord  Hebschell,  at  p.  338, 
and  A.  L.  Smith,  L.J.,  at  p.  341 
(where  the  statement  of  the  law  is 
clearly  too  limited).  On  the  other 
baud  Buckley,  L. J.,  aeemsto  have 
accepted  the  accurary  of  the  dictum 


in  Hooton  v.  Dalby,  [1907]  2  K.  B. 
18,  at  p.  21. 

(m)  Hooton  V.  Dalby,  supra. 

(X)  R.  S.  C:  0.  31,  r.  1. 

(y)  Kennedy  v,  Dodaon,  supra  ; 
Re  Howel  Morgan,  supra  ;  Steward 
V.  Londsale  (Lord)  (1879),  5  C.  P.  D. 
47  ;  Parker  v.  Wells  (1881),  18  Ch. 
D.  47,  C.  A. ;  Atthusen  v.  Labouchere 
(1878),  3  Q.  B.  D.  684,  661,  C.  A. 

(z)  Allhusenv.Labouchere,  supra  ; 
Labouchere  v.  Shaw  (1877),  41  J.  P. 
788. 

(8)  [1895]  1  Ch.  334,  C.  X 
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but  on  appeal  it  was  held  that  the  interrogatories  were  irre- 
levant to  the  issue  in  the  action  and  were  oppressive  and  that 
they  ought  not  to  be  allowed. 

In  giving  judgment    Lord  Herschell,  Lord  Chancellor, 
said  (b) :  "  In  my  opinion  these  interrogatories  are  not  such 
that  the  answers  to  them  would  be  relevant  to  the  issue.    Sup- 
pose the  defendant  says,  'I  did  enter  into  such-and-such 
transactions  at  such-and-such  dates  on  such-and-such  terms,' 
would  that  be  relevant  to  the  issue  what  were  the  terms  on 
which  the  property  was  purchased  ?    Could  the  truth  of  his 
statement  be  tried  in  this  action  ?  .  .  .    No  doubt  there  are 
cases  in  which  evidence  of  what  happened  in  one  transaction 
may  be  relevant  to  the  question  what  happened  in  another. 
I  do  not  dispute  that  general  proposition.    In  the  present  case 
the  suggestion  is  this,  that  if  it  can  be  proved  that  C.  and  the 
defendant  had  been  purchasing  land  on  partnership  terms, 
that  would  render  it  probable  that  such  was  the  nature  of  this 
transaction  also.    But  that  is  not  relevant  evidence.  ...    It 
is  said  that  many  of  these  questions  might  be  put  to  th« 
defendant  in  cross-examination ;  but  that  would  not  be  for  the 
purpose  of  proving  what  the  particular  transaction  had  been, 
except  only  to  the  extent  of  showing  that  the  defendant's 
evidence  as  to  the  particular  transaction  was  not    to    be 
credited  because  of  admissions  made  by  him  with  regard  to 
the  other  transactions.    But  because  those  questions  might 
be  put  to  the  defendant  in  cross-examination,  it  by  no  means 
follows  that  evidence  as  to  such  transactions  would  be  relevant 
evidence  to  be  given  in  chief  by  the  plaintiff. 

"  I  entertain  a  strong  opbion  that  interrogatories  of  this 
description,  unless  strictly  relevant  to  the  question  at  issue  in 
the  action,  ought  to  be  rigorously  excluded.    They  cause  a 


(b)  /6.  at  p.  338. 
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great  amount  of  hardship  and  oppression.  They  cast  upon  the 
defendant,  merely  because  a  writ  has  been  served  upon  him, 
the  burden  of  an  intolerable  amount  of  trouble  and  annoyance, 
and  if  he  refuses  to  answer  he  may  be  sent  to  prison."  Lord 
Justice  Lindley,  L.J.,  said  (c) :  "  I  cannot  help  thinking  that 
these  interrogatories  are  vexatious  and  oppressive  to  such  an 
extent  that  the  defendant  ought  not  to  be  compelled  to  answer 
them.  They  are  opposed  to  the  fundamental  principles  of  dis- 
covery which  are  stated  in  Sir  J.  Wigram's  treatise  on  Discovery:' 
The  second  proposition  stated (d)  is  as  follows:  "It  is  the 
right,  as  a  general  rule,  of  a  plaintiff  in  equity  to  exact  from 
the  defendant  a  discovery  upon  oath  as  to  all  matters  of  fact 
which,  being  well  pleaded  in  the  bill,  are  material  to  the 
plaintiff's  case  about  to  come  on  for  trial  and  which  the 
defendant  does  not  by  his  form  of  pleading  admit." 

"  That  renders  it  necessary  t->  say  a  few  words  as  to  what  are 
'matters  of  fact  which  being  well  pleaded  in  the  bill  are 
material  to  the  plaintiff's  case.'  What  ought  a  properly  drawn 
bill  to  contain?  It  ought  to  contain  a  statement  of  those 
facts,  and  those  facts  only,  which,  if  proved,  will  entitle  the 
plaintiff  to  relief.  It  ought  not  to  contain  the  evidence  of 
those  facts;  Of  course,  it  is  in  some  cases  difficult  to  draw 
the  line  between  those  facts  which  are  properly  contained  in 
the  bill  and  those  which  are  not ;  but  in  case  of  doubt  it  has 
always  been  the  practice  of  the  Court  to  find  out  whether  the 
facts  as  to  which  information  is  required  are  so  material  as 
to  render  discovery  material.  Sir  J.  Wigram  says  this  (c) : 
'  In  determining  whether  particular  discovery  is  material  or 
not,  the  Court  will  exercise  a  discretion  in  refusing  to  enforce 
it,  where  it  is  remote  in  itn  bearings  upon  a  real  point  in  issue, 


(c)  Ih.  at  p.  340. 
on  2nd  ed..  p.  15. 


(e)  2nd  cd.,  p.  165. 
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and  would  be  an  opprepsive  inquisition.  .  .  .'  I  doubt 
whether  this  information  would  be  admissible  in  evidence, 
but  suppose  it  would,  it  does  not  follow  that  the  plaintiff 
would  be  entitled  to  discovery  of  it:  Examining  witnesses 
at  a  trial  and  obtaining  discovery  before  the  trial  are  two 
totally  different  things." 

In  In  re  Ilowel  Morgan,  Owen  v.  Morgan  (/)  the  plaintiff  as 
executrix  of  A.M.  sued  the  executor  of  H.M.,  alleging  that 
H.M.  had  received  ^£6000  on  trust  for  A.M.,  had  invested  it 
in  securities  producing  at  least  5  per  cent,  per  annum  and 
applied  the  interest  to  his  own  purposes.    The  plaintiff  claimed 
payment  of  the   ^66000  with  interest  at  5  per  cent.    The 
defendant  professed  ignorance  as  to  the  matters  alleged  and 
set  up  several  alternative  defences ;  that  H.M.  had  not  received 
the  £6000;  that  if  he  had,  he  paid  it  to  A.M.,  that  if  he 
received  it  A.M.  agreed  that  he  should  retain  it  for  his  own 
use  as  a  gift  from  hor ;  that  if  ha  received  it,  it  was  agreed 
between  him  and  A.M.  that  he  should  retain  it  in  satisfaction 
of  a  claim  which  he  had  against  her ;  that  A.M.  was  at  her 
death  indebted  to  H.M.  in  an  amount  exceeding  the  £6000. 
The  plaintiff  administered  among  other  interrogatories  the 
following :  Whether  the  defendant  was  not  the  brother  of  H.M. 
and  whether  during  the  period  of  the  transaction  referred  to 
in  the  statement  of  claim  the  defendant  had  not  been  the 
solicitor  and  agent  of  H.M.  and  Uved  with  him  and  acted  as 
his  confidential  agent  with  respect  to  his  property  and  became 
acquainted  with  all  his  affairs.    The  defendant  declined  to 
answer  the  interrogatory  at  all,  but  was  ordered  by  the  judge 
so  to  do.    On  appeal  it  was  held  that  an  interrogatory  which 
on  substance  asked  whether  the  defendant  had  not  been  in 
such  a  position  that  he  must  know  whether  the  allegations  in 


(/)  (1888).  39  Ch.  D.  316,  C.  A. 
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the  statement  of  claim  were  true  or  false,  did  not  relate  to  any 
matter  in  question  in  the  cause  within  the  meaning  of  the 
rules  relating  to  discovery.    Lord  Justice  Fry  said  (g) :  "  The 
matters  in  question  on  the  action  are  the  receipt  by  the  testator 
of  a  sum  of  £6000  held  on  trust  for  his  wife,  an  alleged  gift 
of  it  to  him  by  his  wife,  and  an  alleged  agreement  between 
him  and  his  wife  relating  to  that  sum.    The  knowledge  or 
ignorance  of  the  defendant  as  to  the  matters  alleged  in  the 
statement  of  claim  and  as  to  the  truth  of  the  allegations  which 
he  himself  makes  is  not  one  of  the  questions  in  the  cause.    It  is 
true  that  it  is  material  in  this  way — the  defendant  says  he 
does  not  know  anything  about  the  agreement  or  other  matters 
alleged,  and  it  is  material  to  show  that  he  was  in  such  a 
position  that  he  must  have  known  whether  the  allegations  were 
true  or  not.    But  the  state  of  his  knowledge  is  not  a  matter  in 
controversy  in  the  cause,  and  in  my  opinion,  therefore,  the 
interrogatory  is  against  the  provisions  of  the  rule."    Lord 
Justice  Lopes  said  (h) :  "  There  is  no  issue  on  the  action  as  to 
his  (the  defendant's)  knowledge,  and  I  think  that  an  interrogatory 
tending  only  to  show  that  he  was  in  such  a  position  that  he 
must  have  known,  cannot  be  allowed.    I  think  that  undue 
extension    would   be    given    to   the    practice  of   deUvering 
interrogatories  if  they  wore  allowed  to  be  used  for  the  purpose 
of  obtaining  information  on  collateral  matters." 


141 
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(2)  Interrogatories  to  obtain  admissiom. 

Interrogatories  may  be  put  to  obtain  admissions  as  to 
the  facts  which  he  has  to  prove  in  order  that  expense  may 
be  saved  or  delay  avoided  (t).    It  is  not  a  good  objection  to 


(g)  lb.  at  p.  321. 
(h)  lb.  at  p.  321. 
(»)  A.G,  T.   GoJikiU    (1882).   20 


Cai.  D.  619,  627,  628,  C.  A.; 
Kennedy  v.  Dodaon,  [1896]  1  Ch. 
334,    341 ;     HaU   v.    London   and 
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allowing  an  interrogatory  of  this  kind  that  the  party  inter- 
rogating has  other  means  of  proving  the  facts  in  question  {k), 
since  one  legitimate  purpose  of  interrogatories  is  to  save 
costs  (/).  So  in  an  action  for  seduction  the  defendant  may  be 
asked  whether  he  was  not  the  father  of  the  child  and  had 
offered  to  maintain  it  and  had  stated  that  he  thought  the 
plaintiff  had  not  had  conn  ction  with  another  man  (m). 

In  Attorney-General  v.  Gaskill  (n)  an  action  was  brought  by 
the  Attorney-General  and  a  local  board  to  restrain  the  defen- 
dant from  building  across  a  public  footpath.    The  amended 
statement  of  claim  alleged  that  at  a  meeting  of  the  board  held 
after  the  commencement  of  the  action  the  defendant  had 
attended  and   signed  an  agreement  for  settling  the  action 
on  certain  terms,  and  the  plaintiff  sought  to   enforce   this 
agreement  or,  in  the  alternative,  to  restrain  interference  with 
the  footpath  by  virtue  of  their  original  title.    The  defendant 
by  his  defence,  denied  the  existence  of  anv  public  right  of  way 
over  the  ground.   He  admitted  the  signature  of  the  agreement 
but  alleged  that  it  was  obtained  by  threats  and  pressure  after 
a  long  conversation  and  argument  and  without  his  having  it 
read    and    explained   to    him.     The    plaintiff  administered 
mterrogatories  as  to  the  existence  of  a  pubUc  right  of  way  over 
the  land,  and  as  to  what  passed  at  the  board  meeting  and  at  a 
conversation  between  the  defendant  and  the  plaintiff's  solicitor 
before  that  meeting.    The  defendant  declined  to  answer  those 
interrogatories,  aUeging  that  as  to  the  right  of  way  he  was  not 
bound  to  answer  to  a  right  which  he  had   denied  by  hia 


North  WeMem  Rail.  Co.  (1877),  35 
L.  T.  848;  Lever  Brothers  v. 
Associated  Newspapers,  supra,  at 
p.  629,  per  Fletcher  Moulton, 
L.J. 
B.D. 


(*)  Lyell  V.   Kennedy  (1883),  8 
App.  Cas.  217,  228. 

H)  R.  S.  C. ;  O.  31,  r.  2. 

(w)  HodsoU   V.    Taylor    (1873) 
L  R.  9  Q.  B.  79. 

(«)(1882),  20Ch.  D.  .'519. 
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pleadings;  and  that  as  to  the  conversations  he  ought  not  to 
be  called  upon  to  answer  till  the  plaintiffs  solicitor  had  been 
examined  and  cross-examined  as  to  the  conversation.    The 
Court  of  Appeal  held  that  the  defendant  was  bound  to  answer 
as  to  the  existence  of  the  right  of  way,  for  that  one  object  of 
interrugatories  is  to  enable  a  party  to  obtain  admissions  from 
the  other  party  and  so  to  relieve  himself  from  the  necessity  of 
adducing  evidence.    They  held  also  that  as  the  conversations 
were  material  on  the  issue  whether  the  agreement  had  been 
unduly  obtained  the  defendant  must  answer  as  to  them. 
Jessel,  Master  of  the  Rolls,  in  giving  his  judgment  said  (o) : 
"  The  objection  taken  to  the  interrogatories  as  to  the  right  of 
way  is  this :  it  is  said  that  they  seek  an  admission  or  denial  on 
oath  by  the  defendant  on  matters  in  issue  between  him  and 
the    plaintiffs    as    to    where    the    onus  of    proof  is  on  the 
plaintiffs.    That  is  no  reason  at  all.     It  is  because  there  is 
the  obligation  of   proof  on  the   plaintiffs  that  they  ask  the 
question.    If  the  defendant  were  to  admit  the  plaintiffs'  title, 
the  plaintiffs  would  be  relieved  of  the  obligation  of         :,  and 
would  get  judgment  at  once.     But  if  he  does  not  k    ait  the 
whole  he  may  admit  part  of  it,  and  to  that  extent  the  plaintiffs 
may  relieve   themselves  of  the  obligation   of  proof."    Lord 
Justice  Cotton  says  (p) :  "  Discovery  is  not  limited  to  giving  the 
plaintiff  a  knowledge  of  that  which  he  does  not  already  know, 
but  includes  the  getting  an  admission  of  anything  which  he 
has  to  prove  on  any  issue  which  is  raised  between  him  and  the 
defendant.     To  say  that  the  pleadings  have  raised  the  issues, 
and  that  therefore  the  interrogatorit;?  sliould  not  be  allowed  is 
an  entire  fallacy.     The  object  of  the  pleadings  is  to  ascertain 
what  the  issues  are,  the  object  of  interrogatories  is  not  to  learn 
what  the  issues  are,  but  to  see  whether  the  party  who  inter- 


(n)  Ihid.,  at  p.  527. 


if)  Ihtif.,  at  p.  Ij2s. 
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rogates  can  obtain  an  admission  from  the  opponent  which  will 
make  the  burden  of  proof  easier  than  it  otherwise  would  have 
been." 

"  It  is  no  sufficient  objection  that  the  plaintiff  may  have, 
and  to  some  extent  (on  his  own  showing)  has,  other  means  of 
proving  the  facts  inquired  after.  Admissions  of  the  facts  by 
the  defendant  might  simplify  the  proof  and  materially 
diminish  the  expense  of  trial"  (q). 


(3)  Interrogatories  aa  to  the  case  to  he  met 

Interrogatories  may  be  used  in  order  to  find  out  what 
case  the  party  really  has  to  meet,  and  the  facts  reUed  upon 
for  that  case,  for  the  purpose  of  limiting  the  generaUty  of 
the  pleadings  and  find'ug  out  what  reaUy  is  in  issue  (r)  so 
as  to  be  prepared  to  meet  that  case  and  avoid  being  taken 
by  surprise  at  the  trial  («). 

In  Saunders  V.  Jones  (t),  the  defendant  employed  the 
plaintiff  as  manager  of  his  business  under  a  written  agreemer  • 
at  a  salary  and  a  commission  on  the  gross  amount  of  the 
sales.  Disputes  having  arisen,  the  defendant  summarily  dis- 
missed the  plaintiff  who  commenced  an  action  for  wrongful 
dismissal.  The  defendant,  by  his  defence,  aUeged  specific  acta 
of  misconduct  against  the  plaintiff  and  also  alleged,  in  general 
terms,  other  acts  of  misconduct  justifying  the  dismissal.  The 
plaintiff  exhibited  four  interrogatories  of  which  the  substance 
wasjto  ask  the^efendant  to  specify  the  acts  of  misconduct 

iq)  Lydl  V.  Kemudy   (1883),   8  (1879),  13  Ch  D  37-5  17s  rn  JT  " 

App.  Ca«.  217.  at  p.  228.  per  Lord  ,    Jj,  Mg^,    ,«  i^!.    1'      "**''"' 

Selbokne,  L.C.  ^"  ^*^>'  *«  ^^-  »•  93.  97. 

(r)  Saundtrs  v.  Jones  (1877).  7  * 

Ch.  D.  435,  C.  A. ;  AtUcy  v.  Taylor  <*>  ^^*^-    and    Bade    v.    Jacobs 

(1808),  38  L.  T.  44,  at  p.  46.  ;>«r  (1877),  37  L.  T.  681,  C.  A. 

Thesioer,  L.J. ;    Lyon  v.  TwerlrltU  (t)  (1877),  7  Ch.  D.  436 
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on  which  he  relied,  and  a  fifth  interrogatory  asking  for  the 
total  amount  of  the  gross  proceeds  of  sales  during  the  period 
for  which  the  plaintiff  claimed  remuneration.    The  defendant 
refused  to  answer  the  first  four  interrogatories  on  the  ground 
that  they  related  to  the  case  of  the  defendant,  not  of  the 
plaintiff,  and  the  fifth  interrogatory,  on  the  ground  that,  as 
the  right  to  an  account  of  commission  was  disputed,  the 
defendant  was  not  bound  to  give  such  account  at  that  stage 
of  the  action.    It  was,  however,  held  by  Vice-Chancellor  Bacon 
and  by  the  Court  of  Appeal  that  all  the  interrogatories  must 
be  answered.    In  giving  judgment  Vice-ChanceUor  said  (u) : 
"...  I  think  the  plaintiff  is  entitled  to  the  discovery  from 
the  defendant  of  all  that  the  defendant  relies  on  to  rebut  the 
plaintiff's  claim.  ...  The  only  question  I  have  to  consider 
is,  whether  according  to  the  rules  of  discovery  ...  the 
plaintiff  has  a  right  to  say  to  the  defendant.  .  .  .  '  If  you 
rely  upon  these  acts  of  misconduct  tell  me  what  they  were.' 
For  what  purpose  ?    Not  to  better  his  own  case.    Not,  as  in 
some  of  the  cases  referred  to,  seeking  to  ransack  the  deposi- 
tories of  a  defendant  of  his  title  deeds  or  other  documents, 
in  order  that  the  plaintiff  may  establish  more  firmly  the 
case  he  alleges,  or  make  it  out  entirely.    It  is  not  for  that 
purpose  at  all.    It  is  to  ascertain  what  he  has  to  meet.  .  .  . 
Discovery  would  be  an  empty  word  if  the  person  so  assail-id 
had  not  the  right  to  require  of  the  defendant  what  it  was  he 
meant  to  allege  against  him.  ...  The  cases  referred  to  do 
not  in  the  least  justify  the  argument  which  has  been  addressed 
to  me,  that  this  is  an  attempt  by  the  plaintiff  in  this  suit 
to  get  at  the  defendant's  brief.    It  is  nothing  of  the  sort. 
He  does  not  ask  to  know  the  name  of  a  single  witness.    He 
does  not  introduce  any  fact,  but  he  takes  up  the  facts  which 


(v)  ibid.,  at  pp.  443  et  aea. 
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the  defendant  alleges  on  his  counter-claim  and  says,  '  Tell 
me  what  you  mean  by  it,  let  me  understand  what  it  -s  we 
are  fighting  about.'"    Lord  Justice  James  said  (x) :   "The 
plaintiff  requires  the  information  (sought  by  the  four  interro- 
gatories) in  order  that  he  may  not  be  taken  by  surprise,  but 
may  know  what  case  he  has  to  meet.  .  .  .  With  regard  to 
the  last  interrogatory  (the  fifth)  the  only  thing  asked  for  is 
the  aggregated  amount  on  which  the  commission  is  due. 
If  the  plaintiff  succeeds  in  hia  contention  that  he  is  entitled 
to  a  fixed  commission  upon  the  amount,  his  having  that 
amount  admitted  would  enable  him  at  the   trial,  without 
any  farther  inquiry  or  litigation,  to  obtain  a  decree  for  the 
payment  of  that  which  is  due  to  him.    It  would  be  impossible 
to  differ  from  the  Vice-Chancellor  in  holding  that  this  is  not 
one  of  those  cases  in  which  it  is  oppressive  or  hard,  or  might 
lead  to  great  inconvenience  for  a  party  to  be  called  in  to  give 
an  account."     Lord  Justice  Thesiger  said  (y) :    "...  Sir 
Henry  Jackson  (counsel  for  the  defendant)  urges  that  there 
is  an  objection  to  that  being  done  because  it  is  practically 
making  the  defendant  swear  to  the  truth  r,t  the  allegations 
on  his  pleadings.    I  differ  from  that  view.    What  the  defendant 
is  asked  to  do  in  these  interrogatories  is,  not  to  swear  that 
the  acts  which  he  may  allege  have  been  in  fact  committed, 
but  to  say  that  they  are  the  acts  on  which  he  proposes  to 
rely  in   support  of  his  defence;  and  if  subsequently  it  is 
discovered  by  the  defendant  that  there  are  other  acts  on 
which  he  may  fairly  and  reasonably  rely,  there  is  nothing 
to  prevent  his  being  allowed  to  amend  his  answer  to  the 
interrogatories.  ..." 

In  Ashley  v.  Taylor  {g),  the  statement  of  claim  alleged 


(r)  Ibid.,  at  p.  448. 
iy)  Ibid.,  at  p.  462. 


(I)  (1878),  38  L.  T.  44. 
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th,h.Jrfe„da„t  lad  advertised  a  «rthte  u,i„e  by  mea,« 

aul  that  the  pla.ntiir  waa  thereby  iudueed  to  take  Zre, 

tU.  trouud.  ,,„  „h,d.  the  „l„i„li,r  ,u|„,,ed  the  mi„„  to  t 

by  »h,eh  he  had  been  deceived.    It  wa,  held  by  the  Crt 
of  Appeal  tove-sing  the  decision  ot  the  Co„rt  belol)    hal 

h    '"TTf""  ™"  "■'"'"■'■  '^'-'«'  '»  »"»«  "hat  were 
ae  nalenal  facts  „p„„  „hich  the  issues  in  the  case  Vo„  d 

.  .  .  There  is  a    misapprehension  in    speaking   „,   ^ 

n:rthe~d  r  r?.'  *"  **°^*^  piaintir,  »se,  °: 

J-    tu    t.miei.       iney    are    interrosatoriea    simnlv 
directed  t.  show  what  are  the  material  issues-wh"  are  thi 

«  in    the  case  will  be  raised.    It  Hoema  to  me  a  mos^ 

s;re:::rr:nhLra::r^°^----' 

t!ie  plaintiff  in  the  nreHcncn  of  ^  .    ,  'owaras 

the  ,„r.„ership..  „^  ^Z^! .'i^^::^,^ 
to  carry  on  practice  with  him.    Thedeffln.Ianf  ^ 

«ver«,  the  ,„„„.i„,  interroXltrLTr  ^^ 
parlicuUrs,  and    circumstances    of   nil    .1..    •    .  ^ 

occasion,   since   from  about   T,„  ary    ,8  «    Z    Tu""' 
alleged,  the  defendant  has  Uhaved'ld'ldrcte^-LtsS'f 


(a)  lit,,  at  p,  4S. 
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(following  the  allegation)  in  the  presence  of  the  assistant, 
"or  of  any  other  and  what  person  or  persona  or  otherwise 
80  as  to  make  it  impossible,  etc.  Set  forth  how  and  in  what 
manner  the  behaviour  and  conduct  of  the  defendant  has  in 
fact  lowered  the  plaintiff  in  the  estimation  and  respect  of  the 
patients  of  the  partnership,  or  any  and  which  of  them."  The 
plaintiff  objected  to  this  interrogatory  on  the  ground  that 
the  particulars  and  circumstances  were  sufficiently  stated  in 
the  statement  of  claim,  and  that  the  dates  were  not  material 
except  so  far  as  they  were  stated.  Vice-Chancellor  Bacon 
said :  "...  The  principle  of  the  Courts  has  been  always 
the  same,  whether  the  defendant  calls  for  further  and  better 
particulars,  or  whether  he  files  a  cross-bill  or  a  cross-action— 
the  right  is  the  right  of  an  accused  person  to  extract  from 
his  accuser  what  his  charges  are,  and  what  the  facts  are 
upon  which  he  intends  to  rely,"  and  held  that  the  defendant 
was  entitled  to  an  answer  to  the  interrogatory. 


(4) 


Interrocjatorien  to  support  the  party's  own  raitr 


The  party  may  interrogate  with  a  view  to  supporting  his  own 
case.  He  may  put  his  whole  case  to  his  opjionent  in  the  form  of 
(juestiona  for  the  purpose  of  getting  admissions  or  limiting  the 
issues  {h).  Bo  where  a  defendant  alleges  that  the  transactions 
l)etween  stockbrokers  and  himself  were  illegal,  being  by  way  of 
gaming  and  wagering,  he  may  interrogate  the  plaintiffs  as  to 
whether  they  ever  had  in  their  possession  or  were  owners  of 
the  stocks  concerning  which  the  transaction  took  place  (r). 
So  in  an  action  for  money  lent,  where  the  defence  alleges 


(6)  Wigram,  Law  of  Discovery,  p  p. 
23,  20  ,  Lyfll  V.  Kennrdy,  aupra,  at 
|).  226,  per  Lord  ^ielbornr,  LkC. ; 
Uiddtr  V.  Briil'j'f,  (1885).  29  Ch.  D. 


29,  C.  A. ;  Ho(aoH  v.  Dalby,  [1907] 
2  K.  H.  18,  aupra,  at  p.  21. 

(c)  Universal  Stock  Exchange  Co. 
V.  Crowthtr  (1892),  8  T.  L.  It.  05(), 
V.  A. 
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t^l^l  "'  "°'  ^"'  '^^  ^  ^^'^^^^  '^^^^  -  -"e«ed  in  the 
Sir  James  Wigram  in  his  work  on  discovery  lavs  down 

a°^irr r '  •if'"^  °'  °™'^  ^«'»^-'  '-«1m 

his  ™n'7  '   ^'""^  ""''='-  '""^^'y  "late   to 

I»  «««  V-  io-rfo"  an<(  Aort/.  ((V.(,m  Railway  Co  m  LorJ 

™f£;d  ;^T  '^r  -^^  -'  »''™«»'^^"  *«' « 

was  desired  to  dehver  and  which  were  objected  to-   "Rnf  • 

on  discovery  as  foLsrt)    °tJ     ,   {"»»  W'8™m'»  book 

"•  .  .  .      rroposition  2.     "It  ia  fho -.-^i,*  "'^ 

of   a  Dkintiff   In  .     7    .  "^^*'  ^^  •»  8«"e>'al  rule, 

oi    a  plaintiff   m  equity  to  extract  from  the  defendanf  I 


». 


id)  Htllitr  V.  Ellia,  ['884]  Vf.  N. 


(^)  2nd  edit.  (1840),  p.  14.  quoted 
''•>  ^'«J  Sklbobss,  L.C.,  in  ly,//  v. 


Kmnedy  (1883).  8  App.  Cos.  217 
at  p.  224. 

(/)  (1877),  35  L.  T.  S48. 

(!/)  (1886).  29  Ch.  D.  2». 

(A)  lb„  at  p.  34. 
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manner  in  which  the  defendant's  case  is  to  be  exclusively 
established  or  to  the  evidence  which  relates  exclusively  to 
his  case." 

In  Commissioner  a  of  Sewers  in  the  City  of  London  v. 
Glasse{i),  Lord  Romilly,  Master  of  the  Rolls,  said(/fc)  that 
the  party  interrogating  was  always  entitled  to  discovery  of 
everything  which  made  out  his  own  case  or  which  showed 
that  he  was  in  the  right,  but  not  to  discovery  of  matters  which 
supported  his  opponent's  case  or  showed  that  his  opponent  was 
in  the  right. 


(5)  Interrogatories  to  destroy  opponent's  ease 

A  party  may  interrogate  with  the  view  of  destroying  hia 
opponent's  case.  (/) 

In  an  action  by  executors  where  payment  to  the  deceased 
is  pleaded  by  the  defendant  the  executor  may  interrogate  as 
to  the  time,  place  and  circumstances  of  the  alleged  payment  (w). 

In  In  re  Ilowel  Morgan,  Owen  v.  Morgan  (n),  the  material 
parts  of  which  have  already  been  set  out  (o),  Lord  Justice 
Cotton  said  (p) :  "  It  appears  to  me  that  inquiries  as  to  facts 
which  tend  to  show  that  the  defence  which  is  set  up  is  un- 
founded ought  not  to  be  excluded  because  the  matters 
inquired  after  are  not  directly  relevant  to  the  issues  in  the 


(»)  (1873),  L.  R.  15  Eq.  302. 

(i)  /6.,at  p.  304. 

(i)  Hoffmann  v.  Potlill  {I860),  4 
Ch.  App.  «73;  Sewers  Conmu- 
aionera  of  the  City  of  London  v. 
aiaate  (1873),  L.  R.  15  Eq.  302; 
Ilennesay  v.  IVright  (No.  2)  (1888), 
24  Q.  n.  D.  445.  447,  n. ;  drum, 
brecht  V.  Parry  (1884),  32  W.  R. 
658  ;  Plymouth  Mutual  Co-operatin 
Industrial  Society  v.  Tradtrt'  p^. 


liaking  Assoc,  [1906]  1  K.  B.  403, 
per  Stibuho,  L.J..  at  p.  417 ;  Re 
Howel  Morgan,  Owen  v.  Morgan 
(1888),  39  Ch.  D.  316,  at  p.  320,  per 
Cotton,  L.J. 

(m)  HilU  y.  WaUs  (1874),  L.  R. 
9  C.  P.  688,  fuUowing  Hawkins  v. 
Cofr(1806),L.R.  IQ.  B.  89. 

(»)  (1888),30Ch.  D.  310. 

(o)  ^i»<e,  p.  63. 

(j.)  (1888),  39  Ch.  D.  318,  at  p.  320. 
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cause  but  only  tend  to  show  that  the  defence  set  up  is  not 
a  real  defence." 

In  Henncssy  v.  Wn<,1it  (q),  Lord  Esher,  Master  of  the  Roils, 
said  (;•) :  "  The  objection  taken  by  the  defendant  (to  interroga- 
tories) is  that  the  answers  to  the  interrogatories  in  question 
cannot  disclose  anything  which  can  be  fairly  said  to  be 
material  to  enable  the  plaintiff  either  to  maintain  his  own 
case  or  to  destroy  the  case  of  his  adversary.  It  must  be 
admitted  that,  if  the  answers  could  be  material  for  either  of 
these  purposes  the  interrogatories  ought  to  be  answered,  but  I 
thmk  it  must  equally  be  admitted  that  if  the  answers  could 
not  be  material  for  either  of  these  purposes  we  ought  not  to 
order  the  defendant  to  answer." 

In  Plymouth  Mutual  Co-operative  and  Jnduittnal  Society 
Ltd.  V.  Trofhra'  Vuhlishinfj  AsHoeiation  Ltd.  («),  Lord  Justice 
Stirling  said  (t)  :  "  Interrogatories  by  one  party  are  therefore 
generally  admissible  if  they  are  directed  to  matters  which 
would  tend  to  destroy  the  other  party's  case;  as,  for  instance. 
It  IS  contended  in  the  present  case  these  interrogatories  would 
do  by  showing  that  the  comments  were  not  made  in  good 
faith  and  without  malice." 

(6)  Interrogatories  as  to  the  truth  of  the  pleadinga 

Interrogatories  are  permissible  to  find  out  whether  par- 
ticular statements  of  fact  made  in  the  pleadings  are  true  or 
untrue  («).  But  questions  will  not  as  a  rule  be  allowed  as  to 
whether  the  statement  in  the  pleadings  of  the  party  inter- 
rogated are  true  generally  (x). 


(q)  (1890),  24  Q.  B.  D.  445.  n. 

(r)  /6.,  at  p.  447. 

(»)  [190ft]  1  K.  B.  403. 

(0  lb.,  at  p.  417. 


(tt)  A.-G.  v.Oaskill,  supra,  at  pp. 
B25,  527,  per  Jessel,  M.R. 

(x)  Johns  V.  James  (1879),  13 
Ch.  D.  370.  374  ;  He  Hmvel  Morgan, 
Owfn  V.  Morgan,  supra. 
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In  Juhn  V.  James  (y),  an  interrogatory  as  to  whether  it  was 
the  fact  that  certain  allegations  made  in  the  statement  of 
claim  were  true  and  whether  it  was  not  the  fact  that  certain 
statomenta  in  the  defence  were  true  was  disallowed  and  Vice- 
Chancollor  Bacon  in  disallowuig  it  said  {z) :  "  There  is  only 
one  part  of  the  third  interrogatory  to  which  I  think  exception 
must  be  allowed.  I  mean  as  to  whether  certaii.  allegations 
are  true  or  false.  These  inquiries  are  taken  saying,  'Have 
you  not  told  a  falsehood  in  your  statements  of  claim  ? '  Such 
an  in(iuiry  as  this  is  not,  I  think,  the  province  of  interroga- 
tories. There  is  no  reason  why  the  plaintiff  should  be  put 
to  answer  any  such  inquiry." 


(7)  Interrogatories  as  to  the  extent  of  the  relief  claimed 

Interrogatories  to  ascertain  the  relief  claimed  (o),  including 
the  amount  of  the  damages  (b),  or  other  relief  (c)  are  legitimate. 

Where  an  account  is  claimed  as  part  of  the  relief  sought  or 
questions  of  account  arise  in  the  action  interrogatories  as 
to  the  details  of  the  account  may  be  allowed,  provided  they  are 
of  importance  to  the  party  interrogating  in  that  they  may 
enable  him  to  obtain  an  immediate  decree  or  order  at  the  trial 
and  cause  comparatively  little  trouble  to  the  party  inter- 
rogated ((/).    But   if    the   interrogatories   are    in    any  way 


(v)  (1879),  13  Ch.  D.  370. 

(s)  Ih.,  ivt  p.  378. 

(a)  Parker  v.  Wells  (1881),  18 
Ch.  D.  477,  48(5 ;  Fennetay  v.  Clark 
(1887),  37  Ch.  a  184. 

(6)  Ilorne  v.  Hough  (1874),  L.  R. 
9  C.  P.  135;  Wright  v.  Ooodlake 
(1865),  3  Hoi.  640;  Dobaon  v. 
Richardson  (1868),  9  B.  &  S.  516; 
Frost  V.  Brooke  (1876),  32  L.  T. 
312 ;  J^arriott  v.Chambertain  { 1 880), 


17  Q.  B.  D.  154,  164;    Scarfe  v. 
Kemp  and  Co.,  [1892]  2  Q.  B.  319. 

(c)  Re  Hotvel  Morgan,  Owen  v. 
Morgan  (1888),  39  Ch.  D.  310, 
C  A. ;  Saunders  v.  Jones  (1877), 
7  Ch.  D.  435,  449,  453,  C.  A. 

(rf)  Compare  Benbow  v.  Low 
(1880),  16  Ch.  D.  93, 98,  C.  A.,  with 
Saunders  v.  Jonu  (1877),  7  Ch.  D. 
435,  C.  A. 
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oppMMve  they  will  u  diaallowed  M  a 
generally  be  compelled  to  make  wt  „,•  *  ^  , """'"''  ""' 
the  metance  of  a  benefllr7„  ^  '""^  °'  ""^  '^="=  »' 
*e  mortgagor  maytL™Ll""  ^'^f^'"  -«»» 

or  after  money  has  been  ^dtato  C„° "  «>  '^' '°'°  '"'°"  <*'' 
»«oh  conrideration  »,,  su^eet  to  thrtetoi^'""/"'?  ""^ 
oppressive.  ^^°S  relevant  and  not 


I 


^^f^i  interrogatories  may  not  be  put 
(1)  Interrogatories  as  to  evidence 
A  party  will    not  be  allowed  to   n„f 
extend  to  the  evidence  wheZth    th!       T' '°"'  ""^''^ 
intends  to  support  his  cal      ^^^1^^^^^^^ 

'ii-^!:-^^^^:^^^^r^s  o;tis^reiTi: :: 


(1881),  CO  L.  J.  (CH.)  574. 

J^\^^"*Z  ""■    ^'■'"'y   ('873),    9 
th.  App.  69. 

W^«^cv^a„^A(1874),L.R. 
Q*  T    "m       '   ^"^^  ^-  '»'«'*«  (1875), 

(1865).  34  L.  J.  (Kx.)  82;  Cfarie  v. 
Bennett  (1884).  32  W.  R.  560 

(.)  Dobaon  v.  nichardson  (1868), 
I-  R.  3  Q.  B.  778.  not  following 
E7;J;'»^-'P'^'»«M1866).L.R.f 

(i)  -tfamo«v.CAam6er/a.„(l886). 
17  Q.  B.  D.  154,  162.  104,  (\  A. ; 


<^far*(1887).37Ch.D.  184  C  A 

(I860),  19  L.  J.  (CH.)314,.  Moor 
J^o6er/,(1857),2C.B.(K.;.,67T^ 
^.<«er  V.  5rtdi,«  (1885),  29  Ch.  D. 

??'(S.D.'9?T"7.-^™)' 

^1 .    ,  .    ■*•  ^  A- !    Marriott  v. 

Ofc.m6»fa„  ,1888),  17  g.  b,  d 

^e«  y.  Kennedy  (No.  2)  (1883),  9 

(1887).4T.L.R.  12;  Ad^y  ^. 
-wrt  and  Son  (IgQO),  f,  t.  L.  r. 
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not  permissible  to  put  questions  as  to  what  is  mere  evidence 
of  the  facts  in  dispute  but  forms  no  part  of  the  facts  them- 
selves (/n),as  it  is  contrary  to  the  interests  of  justice  to  compel 
a  litigant  to  disclose  to  his  opponcr-t  before  trial  the  evidence 
to  be  adduced  against  him  (h).    Every  party  has  the  privilege 
to  withhold  discovery  of  the  evidence  which  exclusively  relates 
to  his  own  case  (o).    Questions  as  to  the  names  of  the  persona 
in  whose  presence  an  injury  was  done  to  the  plaintiff  through 
the  alleged  negligence  of  the  defendant  or  his  servants  will 
not  as  a  rule  be  allowed  (jj),  though  if  the  name  and  address 
of  a  person  is  itself  a  relevant  fact,  an  interrogatory  addressed 
to  discover  that  name  is  not  rendered  inadmissible  merely  by 
the  fact  that  the  answer  will  disclose  a  witness's  name  (?),  and 
in  some  cases  interrogatories  for  the  purpose  of  discovering 
facts  which  will  inform  the  party  interrogating  as  to  the 
evidence  he  can  obtain  (r),  or  for  the  purpose  of  finding  out 
whom  to  proceed  against  (»)  are  permissible. 


275;  MarskeU  v.  Metropolitan 
District  Rail.  Co.  (1873),  28  L.  T. 
231 ;  Re  H.  W.  Strachan,  [1895] 
1  Ch.  439,  445,  C.  A. ;  HooUm  v. 
Dalby,  [1907]  2  K.  B.  18,  20.  C.  A. ; 
Levar  v.  Associated  Newspapers, 
[mi]  2  K.  B.  626,  628,  C.  A. ; 
Knapp  V.  Harvey,  [1911]  2  K.  B. 
725,  C.  A. 

(m)  Marriott  v.  Chamberlain, 
supra,  per  Brett,  M.R.,  at  p.  163, 
and  per  Bowen,  L.J„  at  p.  164. 

(n)  In  re  Strachan,  supra,  per 
LiNDLEY,  L.J.,  at  p.  446. 

(o)  Lyell  V.  Kennedy,  supra,  at 
p.  226. 

(p)  Bade  v.  Jacobs  (1877),  3  Ex. 
D.  336,  more  fully  reported  in  37 
L-  T.  621,  C.  A. ;  Johns  t,  James, 
supra;    Lyo     v.  T.vtMfU,  aupra : 


MarskeU  v.  Metropolitan  District 
Rail.  Co.  (1890),  7  T.  L.  R.  49,  C.  A. ; 
PoUer  V.  Metropolitan  District  Rail. 
Co.  (1873),  28  L.  T.  231. 

(?)  MarrioUY.\Chamberlain,aupra, 
at  pp.  164,  166,  foUowing  Storey  v. 
Lenrwx  (Lord)  (1836),  1  Keen,  341 ; 
see  also  Lyon  v.  Tweddett,  aupra, 
and  compare  Humphries  and  Co.  v. 
Taylor's  Drug  Co.  (1888),  39  Ch.  D. 
693. 

(r)  A.-0.  V.  GaskiU  (1882),  20 
Ch.  D.  519,  at  p.  528,  per  Jkssel, 
M.R.,  and  see  J.  and  E.  HaU  ▼. 
Liardet  (No.  2),  [1883]  W.  N.  174. 

(«)  Eyre  v.  Rodgert  (1891),  40 
W.  R.  137,  138 ;  Union  Bank  of 
London  v.  Manby  (1879).  13  Ch.  D. 
239.  C.  A. ;  Hancocks  v.  Lablanche 
(1878).  3  C.  P.  D.  197,  202. 
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In  Bidder  v.  Bridges  (t),  B.  and  N..  two  landowners  in  the 
parish  of  M.,  brought  an  action  for  a  declaration  that  a  piece 
of  land  formed  part  of  M.  common,  and  to  establish  common- 
able rights  thereover.     N.  sued  as  owner  in  fee  of  a  beerhouse 
and  three  cottages,  and  the  plaintiffs  pleaded  the  exercise  of 
the  right  claimed  from  time  immemorial.    The  defendant  was 
the  lord  of  an  adjacent  manor,  and  his  defence  was  that  the 
piece  of  land  never  formed  part  of   M.  common,  but  was 
common  land  forming  part  of  his  own  manor;  that  if  the 
plaintiffs  ever  had  any  rights  of  common  thereon  such  rights 
had  been  extinguished ;  that  some  of  the  rights  claimed  would 
only  be  used  in  respect  of  ancient  tenements,  and  that  the 
beerhouse  and  three  cottages,  in  respect  of  which  N.  sued,  had 
no  land  held  therewith.    After  the  defence  had  been  delivered, 
the  defendants  administered  interrogatories  to  the  plaintiffs 
asking  in  effect :  {!)  How  long  the  plaintiffs  had  been  occupiers 
or  owners  of  their  properties  and  for  what  estates,  what  was 
the  tenure  thereof,  and  whether  those  lands  were  within  the 
limits  of  any  and  what  actual  or  reputed  manors,  and  whether 
any  such  premises  were  ancient  messuages  and  whether  the 
beerhouse  and  throe  cottages  had  any  and  what  lands  appur- 
tenant thereto  or  held  therewith.    (2)  WTiether  the  plaintiffs 
or  their  predece.!sors  in  title  as  proprietors  or  occupiers  of  any 
lands  in  M.,  or  under  any  other  alleged  title,  had  ever  exercised 
the  right  claimed  upon  any  and  what  parts  of  M.  common,  or 
upon  any  and  what  part  of  the  piece  of  land  in  question. 
(3)  The  plaintiffs  wore  asked  to  set  forth  particulars  of  their 
exorcise  of  auch  right,  irad  whether  they  did  so  by  any  licence 
or  in  considerntiou  of  any  and  what  payment.     The  plaintiffs 
objected  to  answer  these  interrogatories  on  the  ground  that 
they  related  exclusively  to  their  own  title  and  to  the  evidence 
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they  shoald  address  at  the  hearing.  On  a  summons  that  the 
plaintiffs  might  be  ordered  to  make  a  sufficient  answer,  it  was 
held  by  Mr.  Justice  Kay,  that  the  plaintiff  N.  must  answer  so 
much  of  the  first  interrogatory  as  asked  whether  the  beerhouse 
and  cottages  had  any  lands  appurtenant  thereto  or  held  there- 
with, because  he  had  not  pleaded  that  they  had,  and  the 
defendant  had  pleaded  that  they  had  not,  but  that  the  rest  of 
the  interrogatories  need  not  be  answered  because  they  were 
in  effect  directed  to  the  discovery  of  the  evidence  by  which  the 
plaintiffs  intended  to  prove  their  case  at  the  hearing.  On 
appeal  the  Court  of  Appeal  held  that  the  interrogatories  were 
too  wide,  but  that  some  of  them  ought  to  be  answered  and  it 
was  left  to  the  Court  of  Appeal  as  arbitrators  to  settle  the 
interrogatories  in  the  form  in  which  they  were  to  be  answered. 
In Eadev.  Jacobs  (u)  it  appeared  from  the  plaintiff's  statement 
of  claim  that  Isaac  Eade  (of  whom  the  plaintiff  was  adminis- 
trator) by  deed  in  1886  let  to  Robert  Harris  a  house  and 
premises  in  High  Holborn  for  21  years,  from  the  29th  Sept. 
1865  at  a  yearly  rent.  The  deed  contained  (amongst  others)  a 
covenant  on  the  part  of  the  lessee,  his  executors,  administrators, 
or  assigns,  not  to  make  any  alteration  or  addition  to  the 
premises  without  the  consent  in  writing  of  the  lessor  and 
there  was  the  usual  proviso  for  re-entry  on  breach  of  covenant. 
The  premises  became  vested  in  the  defendant  by  assignment 
and  the  statement  of  claim  alleged  breaches  by  the  defendant 
of  the  covenants  not  to  make  alterations,  etc.,  and  the  plaintiff 
claimed  possesBion  of  the  premises,  mesne  profits  and  damages 
for  breach  of  covenant.  The  defendant  by  his  statement  of 
defence  alleged  that  certain  alterations  were  made  with  the 
consent  in  writing  of  the  lessor,  and  that  if  any  other  altera- 
tions were  made  (which  he  did  not  admit)  they  were  made 
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with  the  consent  or  authority  of  the  lessor,  "  who  was  aware 
of  the  same  and  did  not  object  thereto,  but,  on  the  contrary, 
acquiesced  therein  and  approved  of  the  same  and  waived  all 
right  to  forfeiture  of  the  said  lease  for  any  breach  of  covenant 
in  respect  of  the  same."    The  plaintiff  proceeded  to  interrogate 
the  defendant  and  by  his  second  interrogatory  asked,  "  When 
did  the  said  Isaac  Bade  consent  to  or  authorize  the  alterations 
and  additions  mentioned  in  the  said  fourth  paragraph  other 
than  the  alterations  to  which 'he  consented  in  writing?    Was 
the  consent  or  authority  given  on  more  occasions  than  one ; 
if  so,  state  the  time  of  each  ?    Also  state  where  and  in  whose 
presence  such  consent  or  authority  or  consents  and  authorities 
was  or  were  given.    State  fully  the  conversation  or  conversa- 
tions when  such  licence  or  consent,  licences  or  consents,  were 
given  by  the  said  Isaac  Bade."    The  defendant  took  out  a 
summons  to  strike  out  interrogatories,  and  the  judge   in 
chambers  ordered  them  to  be  amended  by  striking  out  the 
latter  part  of  the  second  interrogatory  from  the  words  "  also 
state  "  to  the  end.    On  appeal  the  Court  of  Appeal  held  that 
the  interrogatories  had  gone  too  far  and  that  the  objections  to 
them  had  also  gone  too  far.    Cotton,  L.J.,  in  delivering  the 
judgment  of  the  Court,  said :  "  Looking  at  the  practice  with 
respect  to  interrogatories  in  the  Court  of  Chancery,  the  plaintiff 
is  entitled  to  a  knowledge  of  the  facts  the  defendant  relies  on 
to  support  his  case,  but  not  of  the  evidence  by  which  he 
proposes  to  prove  those  facts."    The  part  of  the  interrogatory 
which  relates  to  the  persons  in  whose  presence  the  alleged 
authority  was  given  was  struck  out  and  the  word  "  fully "  in 
the  part  of  the  interrogatory  requiring  the  conversations  to  be 
stated. 

In  Benhoiv  v.  Low  (< ),  an  action  to  restrain  the  defendants 
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from  using  a  trade  name  and  from  selling  their  goods  as  the 
goods  of  the  plaintiffs,  the  defendants  by  counter-claim  claimed 
the  like  relief  and  also  an  account  of  the  goods  sold  by  the 
plaintiffs  as  and  for  the  goods  of  the  defendants,  and  of  the 
profits  of  such  sale.  Both  plaintiffs  and  defendants  claimed  to 
derive  their  title  under  a  partnership  that  had  been  dissolved  in 
1861,  and  both  had  since  that  time  carried  on  the  same 
business.  The  defendants,  amongst  other  interrogatories, 
exhibited  the  following:  "Let  the  plaintiffs  set  forth  the 
respective  quantities  of  soap  sold  by  them  and  their  pre- 
decessors in  business  in  connection  with  their  labels  and 
wrappers  bearing  the  plaintiffs'  alleged  trade  mark  from  the 
year  1862  to  the  year  1879,  both  inclusive;  distinguishing 
between  the  quantities  sold  in  each  year  and  distinguishing 
between  the  quantities  sold  in  England  and  in  the  United 
States  of  America  and  on  the  continent  of  Europe  respec- 
tively." On  an  application  to  compel  the  plaintiffs  to  answer 
the  interrogatory,  Vice-Chancellor  Bacon  held  that  it  was 
unreasonable  and  an  attempt  to  see  the  plaintiffs'  brief. 
On  appeal  it  was  held  that  the  interrogatory  was  not  for  the 
ordinary  purposes  of  discovery  but  was  directed  to  the  details 
of  the  plaintiffs'  evidence  and  was  rightly  disallowed.  Jessel, 
M.R.,  in  giving  judgment,  said :  "  It  appears  to  me  that  the 
rules  in  question  are  most  important  and  should  be  strictly 
adhered  to.  In  the  present  instance  the  plaintiffs'  claim  is 
one  which  is  quite  simple.  They  say,  we  have  used  a  trade- 
mark belonging  to  the  defendants  for  many  years,  we  have 
used  it  in  carrying  on  our  trade,  openly  and  with  the  know- 
ledge and  consent  of  the  predecessor's  in  title  of  the  defen- 
dants. The  defendants  simply  deny  it.  They  deny  the  user, 
and  they  deny  the  knowledge  or  acquiescence,  and  upon  that 
issue  is  joined.  The  plaintiffs  therefore  have  to  prove  the 
user  and  the  knowledge  or  acquicscGnce.    The  whole  obligation 
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of  proof  is  on  the  plaintiffs.  The  defendants  seek  to  destroy 
the  plaintiffs'  case  and  for  that  purpose  they  have  two  modes. 
They  may  either  wait  for  the  trial  and  watch  the  plaintiffs' 
evidence  and  i^ay  it  is  insufficient,  or  they  may  make  inquuries 
hefore  the  trial  as  to  i<he  mode  in  which  the  plaintiffs'  trade 
has  been  conducted,  and  they  may  bring  evidence  to  show 
how  it  has  been  conducted,  and  to  show  that  it  has  not  been 
conducted  in  the  manner  alleged.  But  they  want  to  do  more 
than  that,  they  want  the  plaintiffs  to  give  them  the  details,  or 
a  portion  of  the  details,  of  the  evidence  which  they  are  going 
to  bring  forward  in  support  of  their  case."  Lord  Justice 
James  said  («) :  "  It  appears  to  me  the  question  is  whether 
this  is  really  asking  to  see  the  brief  of  the  other  side  in  order 
to  know  exactly  what  is  the  evidence  they  are  going  to  produce, 
which  is  not  permitted,  or  vhether  it  is  a  question  which 
comes  within  the  exceptional  instance  which  has  been  referred 
to,  where  a  mau  days,  '  Give  me  particulars  of  the  misconduct 
whhh  you  allege  against  me,'  which  I  always  thought  was  an 
exceptional  and  particular  case,  and  which  was  decided  by  the 
Court  by  analogy  to  that  which  is  done  at  common  law,  where 
a  man  pleads  justification  to  a  Ubel  and  where  you  are  obliged 
to  give  particulars.  If  a  man  says,  '  I  am  entitled  to  recover 
an  estate  because  you  ha\  c  rummitted  breaches  of  covenant,' 
the  other  party  is  entitled  to  ask,  *  Tell  me  what  breach  of 
covenant  I  uave  committed?'  The  party  is  not  allowed  to 
see  the  brief  beyond  that,  but  only  to  know  what  are  the 
particulars  on  which  the  other  side  are  going  to  rely — what 
are  the  substantial  particulars."  Lord  Justice  Cotton  said  {x) : 
"  The  interrogatory  asks  for  the  quantities  sold  in  each  of 
several  years.  That  is  not  in  support  of  any  case  raised  by 
the  defendants  in  their  pleading  in  answer  to  the  plaintiffs, 
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nor  is  it  discovery  that  is  wanted  in  order  to  show  the  nature 
and  character  of  the  acts  and  things  relied  upon  by  the  plain- 
tifs,  who  state  by  their  pleadings  that  they  have  sold  soap  to 
a  large  extent  and  indeed  both  in  Europe  and  America,  so 
that  it  does  not  at  all  come  within  the  principle  of  Saiimlrm  v. 
Jones  {if),  where  discovery  was  granted  in  order  io  show  what 
the  nature  of  the  acts  of  misconduct  were  which  were  relied 
upon  by  tiie  person  refusing  to  give  the  discovery.  As  this  is 
the  case,  it  does  come  to  what  has  been  stated  by  Lord  Justice 
James,  as  being  simply  a  desire  to  know  what  evidence  will  be 
given  by  the  plaintiffs  in  support  of  their  statements,  and  i£ 
the  acts  whi;i1:  they  allege  make  out  their  case.  It  may  be 
convenient  for  the  defence  to  have  such  discovery,  and  it  may 
enable  the  defendant  to  prepare  for  trial  with  less  apprehension 
and  with  less  expense,  but  the  question  which  we  have  to 
consider  is  whether  they  are  entitled,  as  a  matter  of  right,  to 
discovery  from  the  opposing  party,  and  however  much  it  would 
save  them  trouble  and  expense,  in  my  opinion  they  are  not, 
because  they  come  within  the  principle,  that  you  are  not 
entit'ed  to  see  what  evidence  your  opponent  is  prepared  to 
give  in  support  of  his  own  case." 

In  Lyon  v.  Ticeddcll  (,:) ,  the  material  facts  of  which  have 
already  been  given  (a),  the  defendant  desired  to  interrogate 
the  plaintiff  as  to  the  names  of  the  persons  in  whose 
presence  the  defendant  had  behaved  and  conducted  himself  as 
alleged,  but  the  interrogatory  was  disalic  ved. 

In  In  re  II.  W.  Strachan  (an  alleged  lunatic)  (b),  Lord 
Justice  Lindley  said :  "  In  England  it  is  considered  contrary 
to  the  interests  of  justice  to  compel  a  litigant  to  disclose  to 
his  opponent  before  trial  the  evidence  to  be  adduced  again  it 
him.     It  is  considered  that  so  to  do  would  give  undue  ad  van - 
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tiiges  for  cross-examination  ami  lead  to  endless  side  issues, 
and  would  enable  witnesses  to  be  tampered  with  and  give 
unfair  advantage  to  the  unscrupulous." 

In  MaiHkM  v.  MrtropoHtan  District  Itailwaij  (t),  an  action 
for  personal  injuries  against  a  railway  company,  where  the 
plaintiffs  case  was  that  while  he  was  putting  a  basket  into  the 
guard's  van  of  one  of  the  defendants'  trains,  and  while  he  was 
61  tering  the  van,  the  train  was  started  and  he  was  injured, 
tl.  •  phiintiir  puu  (f/)  the  following  interrogatory  to  the  de- 
feiiuauts :  "  Was  the  plaintiff  seen  by  any  and  what  servants 
of  the  company  at  the  time  the  signal  was  given  to  start  the 
said  train,  or  at  the  time  the  said  train  actually  started,  and 
in  what  position  was  he  in  either  or  both  of  these  times  in 
relation  to  the  said  train  and  what  was  he  doing."  The  de- 
fendants declined  to  answer  the  interrogatory  upon  the 
grounds  that  it  sought  to  discover  the  number  and  names 
of  the  defendants'  witnesses  and  was  of  a  fishing  nature.  The 
Divisional  Court,  aflirmiug  the  order  of  the  Master  and  Judge 
at  Chambers,  refused  to  order  a  further  answer  and  on  appeal 
the  Court  dismissed  the  appeal  as  being  a  frivolous  and  dis- 
graceful one. 

In  Marriott  v.  Chamberlain  (e),  an  action  for  libel,  the  sub- 
stance of  which  was  that  the  plaintifT  had  fabricated  a  story 
to  the  effect  that  a  certain  letter  purporting  to  be  signed  by 
the  defendant  had  been  sent  round  to  the  defendant's  com- 
petitors in  business,  the  defendant  pleaded  that  the  libel  was 
true.  The  plaintiff  had  in  speeches  and  letters  stated  that  he 
had  seen  a  copy  of  the  alleged  letter,  that  two  of  such  letters 
were  in  existence  in  the  possession  resijectively  of  a  firm  of 
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bankers  and  a  firm  of  manufacturers  at  Birmingham,  and 
that  his  informant  in  the  matter  was  a  solicitor  of  high 
standing  at  Birmingham.  The  defendant  administered  in- 
terrogatories to  the  plaintiff  asking  him  to  state  the  name 
and  address  of  his  informant,  in  whose  hands  he  had  seen  the 
copy  of  the  letter,  and  the  names  and  addresses  of  the  persons 
to  whom  the  letter  had  been  sent,  and  in  whose  possession 
the  two  letters  existed.  The  plaintiff  declined  to  answer  the 
interrogatories  on  the  ground  that  he  intended  to  call  those 
persons  as  his  witnesses  at  the  trial,  but  it  was  held  by  the 
Court  of  Appeal  that  the  defendant  was  entitled  to  the  dis- 
covery of  the  names  and  addresses  of  such  persons  as  being 
a  substantial  part  of  facts  material  to  the  case  upon  the  issue 
on  the  plea  of  justification.  Lord  Esher,  M.B.,  at  the  end  of 
his  judgment  said :  "...  The  law  with  regard  to  interro- 
gatories is  now  very  sweeping.  It  is  not  permissible  to  ask 
the  names  of  persons  merely  as  being  the  witnesses  whom 
the  other  party  is  going  to  call,  and  their  names  not  forming 
any  substantial  part  of  the  material  facts;  and  I  think  we 
may  go  so  far  as  to  say  that  it  is  not  permissible  to  ask  what 
is  mere  evidence  of  the  facts  in  dispute,  but  forms  no  part  of 
the  facts  themselves.  But  with  these  exceptions  it  seems  to 
me  that  pretty  nearly  everything  that  is  material  may  now 
be  asked."  "  The  right  to  interrogate  is  not  confined  to  the 
facts  directly  in  issue  but  extends  to  any  facts  the  existence 
or  non-existence  of  which  is  relevant  to  the  existence  or  non- 
existence of  the  facts  directly  in  issue."  Lord  Justice  Fry 
said :"..."'  lems  to  me,  therefore,  that  the  names  of  these 
l)er8ons  ai  aferial  and  relevant  to  the  fact  which  the  de- 
fendant hap  to  prove.  The  question  then  arises :  The  general 
rule  being  that  a  party  is  entitled  to  discovery  of  material  facts, 
hilt  not  of  the  namfts  of  the  witnesses  by  whom  they  are  to  be 
proved,  and  it  being  impossible  for  the  other  party  to  disclose 


8G 


INTEnnOGATOniES  IN   GENERAL 


i 


m 


the  facts  without  also  disclosing  the  names  of  the  witnesses, 
is  the  right  to  discovery  to  give  way  to  the  right  to  protection 
from  giving  the  names  of  the  witnesses,  or  rice  rrrHu  /  The 
question  seems  to  me  to  have  been  answered  by  Lord  Longdale 
in  tl  )  case  of  Stoni/  v.  Lord  Lennox (/)  fifty  years  ago.  He 
there  says, '  The  defence  here  is  that  the  letters  may  disclose  the 
names  of  the  witnesses  and  the  evidence ;  and  so  indeed  may 
every  discovery  which  the  defendant  may  be  required  to  give. 
In  telling  the  truth,  as  he  is  bound  to  do,  he  may  incidentally 
disclose  to  the  plaintiff  that  which  will  enable  the  plaintiff  to 
learn  the  names  and  addresses  of  the  witnesses  and  the  nature 
of  the  evidence;  and  if  this  consequence  could  be  used  as  a 
ground  for  resisting  a  discovery,  one  of  the  moat  extensively 
useful  parts  of  the  jurisdiction  of  the  Courts  of  Equity  would 
be  lost.'  I  think  thul,  the  law  still  is  as  there  laid  down,  and 
the  mere  circumstance  that  in  making  discovery  of  relevant 
facts  the  names  of  witnesses  must  be  disclosed  is  not  sufficient 
to  take  away  the  right  to  discovery." 

In  llnmphr'un  d-  Co.  v.  'Tni/lor's  Din;i  Co.  (7),  an  ac  •.  to 
restrain  the  infringement  of  the  plaintiff's  trade  mark,  the 
plaintiff  alleged  that  the  user  of  his  trade  mark  by  the  de- 
fendant was  calculated  to  induce,  and  had  in  fact  induced, 
divers  persons  to  purchase  the  goods  of  the  defendant  as  ad 
for  the  goods  of  the  plaintiU".  The  defendant  denied  tho 
infringement  and  the  aihgition  as  to  user  and  took  out  a 
Bummonj  asking  that  the  plaintiff  might  be  ordered  to  give 
him  particulars  of  the  names  and  addresses  of  the  divers 
persons  alleged  to  have  been  induced  to  purchase  the  de- 
fondant's  preparation  as  and  for  the  goods  of  the  plaintiff. 
It  was  objected  that  to  give  tho  discovery  would  i)o  disclosing 
I  lie   plaintiff's  brief  at  the  trial,  but  it   wns   htild    that  the 
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discovery  must  be  given.  Kekewich,  J.,  in  giving  judgment 
said  (/<) :  " .  .  .  The  Courts  have  uniformly  endeavoured  to 
prevent  the  plaintiff  or  the  defendant,  as  the  case  may  be, 
from  prying  into  the  brief  of  their  opponent  or  finding  out 
what  is  to  be  the  evidence  which  is  to  be  produced  at  the 
trial.  On  the  other  hand  the  Courts  have  uniformly  said 
that  the  plaintiff,  or  the  defendant,  is  entitled  to  be  told  any 
and  every  particular  which  will  enable  him  to  properly  prepare 
his  case  for  the  trial,  so  that  he  may  not  be  taken  by  surprise 
or  may,  if  he  sees  he  has  been  wrong,  give  way  at  once.  The 
real  question  here  is,  has  the  defendant  induced  divers  persons 
to  buy  his  goods  as  and  for  those  of  the  plaintiff?  If  it  is  once 
known  to  the  defendant  that  that  has  been  done,  that  there 
have  been  such  sales,  that  his  goods  have  had  that  effect,  he 
will,  I  presume,  no  further  resist  the  injunction.  If,  on  the 
other  hand,  he  thinks  that  those  are  imaginary  instances,  or 
insufficient,  he  will  bo  prepared  to  meet  them  at  the  trial  and 
there  will  be  no  surprise." 

In  Ilootony.  Dalhi/  (t),  an  action  for  seduction  of  the  plaintiff's 
daughter,  where  the  defendant  admitted  carnal  knowledge,  but 
traversed  the  allegation  thai,  he  was  the  father  of  the  child, 
the  plaintiff  sought  to  odminister  the  following  interrogatory : 
Do  you  allege  that  carnal  knowledge  has  been  had  of  the  said 
(daughter)  by  any  male  person  or  iiersons  other  than  yourself  ? 
If  yea,  give  the  name  and  address  of  each  of  such  persons 
respectively.  The  defendant  declined  to  say  that  ho  would 
not  at  the  trial  give  evidence  to  show  that  some  other  person 
had  had  carnal  knowledge  of  the  daughter  which  resulted  in 
the  birth  of  the  child,  but  insisted  that  he  was  not  bound  to 
answer  this  interrogatory.  The  objection  was  upheld  by  the 
judge  in  chambers  and  on  appeal.    Lord  Justice  Buckley  in 


(h)  lb.,  at  p.  690. 
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h.s  judgment  said  (,/) :  "  The  defendant,  by  his  defence,  admits 
that  a  child  has  been  born,  but  denies  that  he  is  its  father. 
The  onus  of  proving  the  paternity  is  on  the  plaintiff.    The 
i)Iaintiff  is  entitled  to  interrogate  the  defendant  as  to  the  facts 
which  tend  to  support  the  plaintiffs  case,  or  to  impeach  the 
defendant's  case,  but  not  as  to  facts  which  support  the  de- 
fendant's case.    The  evidence  which  the  defendant  will  adduce 
at  the  trial  may  be  either  (a)  evidence  to  show  negatively  that 
he  is  not  the  father  or  (b)  evidence  to  show  affirmatively  that 
someone  else  is.    It  may  be  either  (a)  evidence  to  show  the 
plaintiff's  facts  are  not  right  or  (b)  evidence  of  independent 
facts  which  if  true  render  the  plaintiff's  facts  impossible. 
Each  of  these  is  simply  the  defendant's  evidence  and  the 
plaintiff  is  not  entitled  to  interrogate  about  them.     Lord 
Esher,  in  Marriott  v.  Chamberlain  (k),  said:   "The  right  to 
interrogate  is  not  confined  to  the  fact  directly  in  issue  but 
extends  to  any  facts  the  existence  or  non-existence  of  which 
18  relevant  to  the  existence  or  non-existence  of  the  facts 
directly  in  issue."    This  is  relied  on  by  the  plaintiff.    It  is 
not,  I  think,  sufficient  for  his  purpose.    The  interrogatories 
may.  it  is  true,  extend  beyond  facts  directly  in  issue,  but  the 
plaintiff  is  not  entitled  to  ask  the  defendant  upon  what  line  of 
fact  he  is  going  to  rely  as  relevant  to  the  existence  or  non- 
existence  of  the  facts  directly  in  issue.     Shortly  put,  the 
interrogatory  seems  to  me  inadmissible  because  it  asks  the 
defendant  on  what  lino  of  facts  he  is  going  to  support  his 
case.  .  .  .     The  interrogatory  is  therefore  simply  an  inquiry 
as  to  what  evidence  the  defendant  is  going  to  adduce." 

In  the  latest  case,  Na»h  v.  Laufo'i  (/),  m  action  was  brought 
to  enforce  a  charge  given  by  the  borrower  to  secure  a  loan 


(j)  Ih.,  at  p.  21. 

(t)  i7g.  B.  D.  154.atp.  10.1. 


(0ri011]2Ch.  71.C.  A. 


INTERROGATORIES  AS   TO  EVIDENCE 


89 


with  interest  at  ten  per  cent.,  upon  certain  surplus  moneys 
held  on  his  behalf  by  the  trustees  of  a  private  Act  of  Parlia- 
ment which  authorized  them  to  raise  a  fund  for  the  payment 
of  the  borrower's  debts  existing  at  the  date  of  the  Act.  The 
trustees,  who  were  defendants  to  the  action,  raised  the  defence 
that  the  plaintiff  was  a  moneylender  within  the  meaning  of  the 
Moneylenders  Act,  1900,  and  was  not  registered  under  that 
Act.  They  administered  among  others  the  following  interro- 
gatories to  the  plaintiff :  (1)  Have  you,  and  whether  alone  or 
in  conjunction  with,  or  in  the  name  or  through  the  agency  of 
any  other  person  or  persons  or  corporation  made  any  and  if 
so  what  loan  or  loans  on  promissory  note  or  bill  of  exchange 
or  I.O.U.  or  other  and  what  security  during  the  year  1906 
and  three  preceding  years  other  than  the  loan  mentioned  in 
the  statement  of  claim  and,  if  so,  what  were  the  respective 
dates  of  such  loans  and  the  respective  dates  for  repayment, 
and  what  in  each  case  was  the  amount  made  payable  on  each 
such  promissory  note  or  bill  of  exchange  or  I.O.U.  or  other 
security,  and  the  actual  amount  paid  in  cash  in  each  case  in 
respect  thereof,  and  what  in  each  case  was  the  rate  of  interest 
payable  and  the  commission,  if  any,  charged  or  deducted? 
(2)  Did  you  on  any,  and,  if  so,  on  what  occasion  or  ocpaoions, 
lend  money  under  the  name  of  Leslie  or  under  any  other 
name  other  than  your  own  name  ?  (4)  Are  you  or  have  you 
been  registered  as  a  moneylender  under  your  own  or  any 
other  and  what  name  under  the  Moneylenders  Act,  1900,  and 
if  so,  when  ?  The  plaintiff  objected  to  all  these  interro- 
gatories, and  his  objection  was  upheld  by  the  judge  at  first 
instance.  Upon  appeal  the  appellants  agreed  that  the  period 
of  three  ;,  oars  mentioned  in  the  first  interrogatory  ihould  be 
reduced  to,  say,  twelve  months.  It  was  held  (by  a  majority  of 
thu  Court)  that  the  defendants  wero  entitled  to  administer 
iutcfi'Ogatories  as  to  what,  il  any,  other  loans  ha  iiad  trans- 
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acted  during  a  reasonable  period  before  the  loan  in  question 
in  the  action,  and  on  what  security,  and  at  what  rate  of 
interest,  and  generally  as  to  the  circumstances  of  such  loans, 
but  that  they  wore  not  entitled  to  require  the  plaintiff  to 
disclose  the  names  of  the  borrowers.     Sir  Herbert  Cozens- 
Hardy,  M.R.,  in  his  judgment  quoted  with  approval  the  dictum 
of  Lord  Esher  in  Marriott  v.  Chamberlain,  set  out  »<iq)ra,  and 
said  that  it  seemed  to  him  that  the  facts  which  were  the 
subject  of  the  interrogp.tory  were  substantially  relevant  to  the 
existence  or  non-existence  of  the  fact  whether  the  plaintiff  was 
carrying  on  at  the  critical  period  the  business  of  a  money- 
lender, or  that  it  would  perhaps  be  more  accurate  to  say 
that  it  was  relevant  to  a  question  of  law  arising  from  those 
facts  whether  the  plaintiff  was  or  was  not  carrying  on  the 
business  of  a   moneylender.     Lord  Justice  Buckley  agreed 
with  the  judgment  of  the  Master  of  the  Rolls  and  also  held 
that  the  question  at  issue  was  properly  a  question  of  law,  not 
of  fact.     He  also  cited  with  approval  the  dictum  of  Lord 
Esher,  already  referred  to,  and  in  explanation  of  it  gave  the 
following  as  an  illustration :  "  Suppose,  for  instance,  the  ques- 
tion of  fact  was  whether  a  man  sold  sugar.    It  would  be 
evidence  of  that  fact  that  A.  went  to  his  shop  and  bought 
sugar,  that  B.  went  to  his  shop  and  bought  sugar,  and  so  on. 
But  that  would  be  mere  evidence  on  the  dispute  whether  he 
sold  sugar  or  not.    Suppose  the  question  were  not  whether 
the  man  sold  sugar,  but  whether  he  sold  some  other  com- 
modity, rare  or  absolutely  unknown  at  the  date  in  question. 
Suppose  the  question  were  whetlua  ho  sold  radium  or  whether 
he  sold  Uquid  air.    It  would  be  a  relevant  fact  to  show  that  at 
the  critical  date  the  substance  now  known  as  radium  was  not 
known  at  all.    It  existed  but  its  existence  was  not  known.    Or 
as  regards  liquid  air,  suppose  that  nobody  had  yet  invented 
the  process  by  which  it  was  possible  to  liquefy  air,  :»)d  tlicre- 
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fore  Uie  man  could  not  sell  liquid  air,  because  there  was  no 
liquid  air  to  sell.  Under  those  circumstances  the  fact  that  at 
actual  date  there  was  not  known  to  be  such  a  thing  as  radium 
or  liquid  air  would  be  a  fact  the  existence  or  non-existence  of 
which  would  be  relevant  to  the  existence  or  non-existence  of 
the  fact  in  question,  namely,  whether  the  man  sold  the 
article."  The  Lord  Justice  then  went  on  to  apply  that  so  far 
as  it  bore  upon  the  particular  case  as  follows  :  "  The  question 
is  here  whether  the  man  was  a  moneylender.  I  think  that 
the  defendants  are  entitled  to  administer  to  him  a  proper 
interrogatory  directed,  not  to  the  fact  whether  he  is  a  money- 
lender or  not,  because  that  is  the  fact  to  be  proved,  but 
directed  to  the  acts  which  go  to  show  whether  or  not  he  did 
such  a  succession  of  acts  as  that  it  leads  to  the  conclusion  in 
law  that  he  carried  on  the  business  of  a  moneylender."  Lord 
Justice  Fletcher  Moulton  disagreed  with  the  majority  of  the 
Court,  holding  that  the  question  at  issue  was  one  of  fact  and 
that  the  loans  which  were  the  subject  of  the  interrogatories 
were  not  part  of  the  facts  themselves  at  issue  in  the  cause, 
though  they  might  be  evidence  of  the  fact,  and  that  the 
interrogatory  was  of  a  fishing  character. 

In  an  action  for  injuries  caused  by  the  bite  of  a  dog, 
the  plaintiff  had  given  particulars  alleging,  (1) "  In  or  about 
the  month  of  June  or  July,  1908,  the  defendant's  dog  bit  a 
man  in  Stamford  Street,  Vauxhall  Bridge  Road."  The  defen- 
dant was  verbally  informed  of  the  fact  the  same  day  by  the 
person  who  was  bitten  by  the  said  dog.  (2)  "  In  or  about  the 
month  of  July  or  August,  1908,  the  said  dog  bit  a  man  in 
Tachbrook  Street,  Pimhco.  The  said  defendant  was  verbally 
informed  of  the  fact  on  the  following  day  by  the  person  who 
was  bitten  by  the  said  dog."  The  defendant  was  not  allowed 
to  administer  to  the  plaintiff  interrogatories  as  to  what 
were  the  names  of  the  persona   alleged  in  his  particulars 
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acts  interrogated  upon  are  relevant  to  the  case  of  the  nartv 
nteogatmg  the  fact  that  they  may  also  ind,-rectlVhavrthe 

(3)  Premature  Interrogatories 
Interrogatories  may  not  be  put  which  relate  to  matters 
wh  ch  are  no  in  issue,  or  which  are  not  sufficiently  mXLT 

to\rCrt;r '' ''''''-''  -Which  they^rrht 

(4)  Oppressive  Interrogatories 
Interrogatories  which  are  unreasonable  or  vexatious  or 

K.^b!  vlr^;:  "'"^'''  ''''''  '     f  r  -  ^^<^^  (1833).  1  My. 

(n)  iyc«    V.    Kennedy     sunm  •      Tr        ^^'  ""'^  ""^  *'''''°  '''t*'^ 

Ilootonv.Dalby,  supra  '^"'      ('^'^very  of  documente).  and^.-C. 

11.   .09.    See  also  (g)  r.  y,  ^.j  0.  3i.  r.  7. 
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oppressive  sometimes  depends  not  so  much  ou  the  inter- 
rogatory itself  as  on  the  nature  and  state  of  the  action  and  its 
ripeness  for  discovery.  There  may  be  interrogatories  which 
in  form  are  unobjectionable  but  which  under  the  circumstances 
of  the  particular  case  it  may  be  unreasonable  or  vexatious  to 
exhibit  (r)  or  which  exceed  the  legitimate  requirements  of  the 
particular  occasion  (s). 

The  interrogatories  may  be  unreasonable  or  oppressive 
because  to  answer  them  involves  searching  through  business 
books  extending  over  many  years  {t),  or  might  discover  secret 
manufacturing  processes  to  rivals  in  trade  (m),  though  if  the 
discovery  is  material  at  the  time  the  interrogatory  is  put,  and 
the  information  cannot  be  obtained  in  a  more  convenient  way, 
the  interrogatory  cannot  be  oppressive  {x).  Nor  does  the  plea 
that  to  answer  an  interrogatory  will  reveal  a  secret  process 
constitute  an  absolute  privilege  from  lanswering  it,  but  the 
Court  in  the  exercise  of  its  discretion  will  take  care  that  no 
unfair  pressure  is  put  on  the  party  interrogated  and  will  limit 


(r)  Oppenheim  and  Co.  v.  Sheffield, 
[1893]  1  Q.  B.  5,  C.  A.,  per  Lord 
EsHEB,  M.R.,  at  p.  8. 

(a)  White  and  Co.  v.  Credit  Re- 
form Association,  etc.,  Ltd.,  [1905] 
1  K.  B.  653,  C.  A.,  at  p.  669,  per 
COLUNS,  M.R. 

(0  Parker  v.  Wetts  (1881),  18 
Ch.  D.  477,  C.  A. ;  General  Stock 
Exchange  v.  Bethell  (1886),  2 
T.  L.  R.  683 ;  Peter  v.  Sutherland 
(1887),  3  T.  L.  R.  275,  C.  A.; 
Kennedy  v.  Dodson,  [1895]  1  Ch. 
334,  338,  341,  C.  A, ;  Sheteard  v. 
Ijrnfidale  (Lord)  (1879),  5  C.  P.  D. 
47  ;  42  L.  T.  172,  C.  A. ;  Great 
Wi'filfrn  Collitry  Co.  v.  Tucker 
(1874),  9  Ch.  App.  374,  at  p.  378, 


per  Jambs,  L.J. ;  Hemery  v.  Wors- 
sam  (1882),  26  SoL  Jo.  296,  C.  A. ; 
Verminck  v.  Edroarde  (1880),  29 
W.  R.  189 ;  Whitham  v.  Whitham 
(1884),  28  SoL  Jo.  456,  C.  A.  ; 
Heaton  v.  Goldney,  [1910]  1  K.  B. 
754,  758. 

(u)  Minlovahi  v.  Mandleberg  and 
Co.  (1890),  6  T.  L.  R.  207 ;  Ash- 
worth  V.  Roberts  (1890),  45  Ch.  D. 
623  ;  The  Don  Francisco  (1862),  31 
L.  J.  (p.  M.  &  A.)  205;  Howe  v. 
M'Kerman  (1862),  30  Beav.  547. 

(x)  Plymouth  Mutual  Co-operative, 
etc..  Society,  Ltd.  v.  Traders'  Publish- 
ing Assoc.,  Ltd.,  [1906]  1  K.  B.  403, 
at  p,  414.  per  Vacohan-Wiixiams, 
L.J. 
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the  interrogatories  so  far  as  is  possible  under  the  circumstances 
of  the  particular  case  in  order  that  full  disclosure  of  the 
process  need  not  he  made  (//). 

So  also  what  is  unnecessary  or  scandalous  depends  upon 
the  circumstances  of  the  particular  case.  Nothing  that  ia 
relevant  can  be  scandalous  {z).  In  an  action  for  false  repre- 
sentation by  the  defendant  as  to  the  credit  of  the  proposed 
purchaser  of  a  house  interrogatories  as  to  whether  a  lady 
introduced  by  the  party  interrogated  as  a  suitable  purchaser 
was  not  m  fact  his  mistress  and  whether  she  was  of  "ood 
moral  character  were  disallowed  on  this  ground  (a).  If  inter- 
rogatories come  within  the  terms  unreasonable,  vexatious  or 
prolix,  the  costs  occasioned  by  them  and  the  answers  theiUo 
are  to  be  paid  in  any  event  by  the  party  in  fault  {b). 

Any  interrogatories  may  be  set  aside  on  the  ground  that 
they  have  been  exhibited  unreasonably  or  vexatiously  or 
struck  out  on  the  ground  that  they  are  prolix,  oppressive  'un- 
necessary, or  scandalous,  and  an  application  for  this  purpose 
may  be  made  within  seven  days  after  service  of  the  interrorra 
tones  (r).  In  practice  this  power  is  rarely  resorted  to^aa 
interrogatories  are  now  considered  in  particularity  by  the 
Court  before  being  allowed  and  objections  are  taken  at  that 
stage  When  the  rule  was  framed  some  interrogatories  could 
be  delivered,  m  some  cases,  without  leave,  and  where  leave  waa 


(y)  Renard  v.  Lemnstein  (18fi4), 
10  L.  T.  94 ;  Benno  Jaffi  and  Darm- 
alaedter,  etc.  Fabrik  v.  Richardson 
(1893),  G8  L.  T.  404;  Ashworth  v. 
Roberts  (1800),  45  Ch.  D.  023; 
Badische  Anilin,  etc.  Fabrik  v. 
Levinstein  (1883),  24  Ch.  D.  150  i 
oa  appeal  (1885),  29  Ch.  D.  366.' 
394,  C.  A. 

{:)  fm/mr    V.    Owen    (1S7S),    8 


Ch.  D.  045,  at  p.  652,  per  CorroN. 
li.J. 

(a)  Kemble  v.  Hope  (1894),  10 
T.  L.  R.  254.  371,  C.  A.  Hoc  also 
E.  V.  E.  (1907),  24  T.  L.  R.  78, 
where  in  a  divorce  suit  an  intorro- 
gatory  as  to  the  communication  of 
a  venereal  disease  was  disallowed 

(6)  R.  S.  C:  O.  3!,r.  .T 

(c)  R.S.  C;  O.  31,r.  7. 
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necessary  the  Court  only  considered  the  question  of  leave  to 
deliver  interrogatories  generally  without  considering  the  particu- 
lar interrogatories.  Under  the  old  practice  the  fact  that  leave  had 
been  given  generally  did  not  prevent  all  or  any  one  or  more 
of  the  interrogatories  from  being  set  aside  or  struck  out  {d). 
The  particular  interrogatories  objected  to  had  to  be  specified  (.•). 


(5)  Interrogatnricfi  for  ulterior  objects 

Interrogatories  which  are  put  to  gain  information  for  other 
and  ulterior  objects  than  the  trial  of  the  action  will  be 
disallowed  even  though  the  questions  relate  to  facts  relevant 
to  issues  in  the  action.  But  there  must  be  good  ground  for 
suspecting  that  this  is  the  object  of  the  interrogatories  (/). 

In  AUhnsen  v.  Lahouchcre  {g),  Cotton,  L.J,,  said :  " .  .  .  Now 
I  do  not  for  a  moment  doubt  that  ...  the  Court  has  under 
particular  circumstances  a  right  to  direct  that  the  whole  of  a 
set  of  interrogatories  shall  be  struck  out.  The  Court  may  be 
I)erfectly  satisfied  that  the  interrogatories  on  a  whole  are  not 
put  bond  fide  for  the  purpose  of  the  action." 

In  Edmondson  v.  Birch  ,t  Co.,  Ltd.  (h),  an  action  for  libel, 
in  which  the  defence  of  privilege  was  set  up,  the  plaintiff 
sought  to  administer  to  the  defendants  an  interrogatory  in- 

(d)  Oppenheim and Co.v. Sheffield, 
[1893]  1  Q.  B.  5,  C.  A.,  disapproving 
Sammona  v.  Bailey  (1840),  24 
Q.  B.  D.  727,  and  Mcllroy  v.  Dun- 
can  (1884),  W.  N.  48. 

(e)  Church  v.  Perry  (1877),  36 
L.  T.  613 ;  AUhusen  v.  Labouchere 
(1878),3Q.  B.  D.  654,C.  A. 

(/)  ^KAtMenv.£o6oucAere(1878), 
.1  Q.  B.  D.  654,  664,  C.  A.,  per 
Collins,  L.J. ;  Whilt  and  Co.  v. 
Credit  Reform  Association,  [1905]  1 


K.  B.  653,  C.  A. ;  Edmondson  v. 
Birch  and  Co.,  Ltd.,  [1905]  2  K.  B. 
523,  526,  C.  A. ;  Plymouth  Mutual 
Co-operative  Society,  Ltd.  v.  Traders^ 
Publishing  Aaaoc.,  Ltd.,  [1906]  1 
K.  B.  403,  414,  C.  A. ;  Heugh  v. 
Garratt  (1875),  44  L.  J.  (ch.)  305, 
C,  A. ;  Carver  v.  Pinto  Leate  (1871), 
41  L.  J.  (CH.)  92,  C.  A. 

ig)  (1878),  3  Q,  B.  D.  654,  at  p. 
664. 

ih)  [1905]  2  K.  B.  523,  C.  A. 
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quiring  what  information  the  defendants  received  which 
induced  them  to  make  the  statement  complained  of  and  from 
what  that  information  was  derived.  The  Court  came  to  the 
conclusion,  from  correspondence  which  had  passed  between  the 
parties,  that  the  interrogatory  as  framed  was  not  put  bonaJUlc 
for  the  purposes  of  the  pending  action,  but  in  order  to  enable 
the  plaintiff  to  bring  an  action  against  a  person  or  persons 
from  whom  the  information  was  derived,  and  held,  therefore, 
that  the  part  of  the  interrogatory  which  asked  from  whom  the 
information  was  derived  must  be  disallowed. 

In  Plymouth  Mutual  Co-operative  and  Industrial  Society, 
Ltd.  V.  Traders'  Publishing  Association,  Ltd.  (i),  an  action  for 
libel,  the  plaintiffs  administered,  among  other  interrogatories, 
the  following:  "  (7)  From  whom  did  you  obtain  the  informa- 
tion  on  which  you  relied  in  publishing  the  said  expressions  of 
opinion."    The  Court  of  Appeal  held  that  in  the  absence  of 
special  circumstances  such  an  interrogatory  was  inadmissible 
and  the  defendants  ought  not  to  be  compelled  to  answer  it.    In 
dealing  with  this  interrogatory  in  his  judgment.  Lord  Justice 
Vaughan-Williams  said  (k) :  "  Now,  if  the  only  test  one  had  to 
apply  in  deciding  whether  the  interrogatory  was  admissible 
were,  whether  it  was  relevant  to  any  issue  raised  in  the  action, 
I  think  it  would  be  difficult  to  say  that  it  was  not  so  relevant  ; 
but  besides  the  rule  that  an  interrogatory,  in  order  to  be 
admissible,  must  be  as  to  relevant  matters,  there  is  the  rule 
that  it  must  not  be  such  as  to  compel  the  party  interrogated 
to  answer  it  would  be  oppressive,  and  further  that,  though  it 
may  be  relevant,  it  will  not  be  admissible,  if  it  be  put  by  the 
mterrogator  for  some  purpose  altogether  outside  the  action 
for  mstance,  for  the  purpose  of  brmging  another  action  against 
some  other  person  than  the  party  interrogated." 


(0  [1906]  1  K.  B.  m,  G.  A. 


(A)  lb.,  at  p.  414. 
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(6)  Interrogatories  instead  of  particulars 

Where  the  information  sought  can  be  better  obtained 
by  means  of  an  order  for  particulars  (0,  or  where  the  party 
sought  to  be  interrogated  offers  to  give  particulars,  inter- 
rogatories may  not  be  allowed  (w).  But  in  practice  interroga- 
tories, in  the  nature  of  particulars,  as  to  what  are  really  the 
particulars  of  a  claim  or  defence  are  often  allowed  (n). 


(l)  O'Meara  v.  Stone,  [1884] 
W.  N.  72. 

(w)  R.  S.  C,  0.  31,  r.  2. 

(»)  Saunders  v.  Jones  (1877),  7 
Ch.  D.  435,  448,  C.  A. ;  Johns  v. 
James  (1879),  13  Ch.  D.  370 ;  Lyon 


V.  TweddeU  (1879),  13  Ch.  D.  375 ; 
Bidder  v.  Brtdges  (1886),  29  Ch.  D. 
29 ;  Cooper  v.  Blackmore  (1886),  2 
T.  L.  R.  746;  Avguatinus  v. 
Nerinckx  (l&dO),  16  Ch.  D.  13,  18, 
C.  A. 


R.D. 


CHAPTER  Va 
Interrogatories  in  General 

CANADIAN  NOTES 
Mode  of  conducting  Examination 
Any  one  examined  orally  under  the  Rules  of  the  Supreme  Court 
of  Judicature  for  Ontario  shall  be  subject  to  cross-examination 
and  re-examination  ;  and  the  examination,  cross-examination, 
and  re-examination  shall  be  conducted  as  nearly  as  mav  be  at 
the  trial  (Rule  451).  j-       ««. 

A  party  is  bound  to  answer  all  questions  bearing  on  the 
issue  {Ings  v.  Calgary  General  Hospital,  4  Terr.  58),  and  the 
examination  should  be  confined  to  the  matters  in  issue  and 
should  be  governed  by  the  rules  of  evidence  {Adams  v.  Hut^hinas 
(No.  1).  3  Terr.  L.  R.  181),  but  where  a  question  has  been  sub- 
stantially  answered  a  further  question  -ught  not  to  be  com- 
pelled {MacGregor  v.  McDonald,  11  P.  R.  886). 

For  instance,  in  an  action  for  seduction,  questions  as  to  the 
pron.i8e  of  marriage  made  by  the  defendant  who  admits  the 
seduction  are  not  admissible  {Laroux  v.  Siknajtp,  15  0.  L.  R. 
91) ;  nor  can  a  candidate  eliMjted  to  a  public  office  be  compelled 
to  answer  respecting  his  ability  to  read  or  write  {8L  Amaud  v 
Barrcttc,  4  Que.  P.  R,  102  (S.  C.)). 

A  plaintiff  having  refused  upon  his  examination  for  di«. 
covery  to  answer  relevant  questions  can  be  ordered  to  attend 
for  re.examm»tion  at  his  own  expense  (Parramore  v.  Boston 
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Manufacturing  Coy.,  4  0.  L.  R.  627),  and  should  be  bo  ordered 
before  attachment  proceedings  are  taken  (Adams  v.  Hutchmgg 
mpra).  ' 

Facts  which  would  become  material  only  if  plaintiff  estab- 
lished his  right  to  damages  are  not  material,  and  defendants 
cannot  be  made  to  answer  them  {Evans  v.  Jaffray,  3  0.  L.  R. 
327),  but  specific  information  should  be  given  m  answers  upon 
facts  within  the  knowledge  of  the  party  answering,  and  the 
matter  should  not  be  left  to  inference  {Crosby  v.  Taylor,  2  N.  B. 
Eq.  511  ;  Lodge  v.  Calhoun,  3  N.  B.  Eq.  100). 

A  plaintiff  on  examination  for  discovery  may  be  asked 
questions,  although  they  may  incidentaUy  estabUsh  the  defence 
provided  such  questions  are  relevant  to  the  issue  {McKergow  y 
Como*och,  n  0.  L.  R.  637  (D.  C.)). 

If  the  information  sought  on  an  examination  is  not  within 
the  deponent's  knowledge,  he  must,  if  the  party  interrogating 
IS  entitled,  ascertain  the  facts  and  give  the  exammation  {Harris 
V.  Toronto  Electric  Light  Co.  (1889),  18  P.  R.  285 ;  Savage  v 
Canadian  Pacific  By.  Co.,  16  Man.  R.  401). 

The  examination  for  discovery  is  in  the  nature  of  a  cross- 
examination  limited  to  the  issues  raised  in  the  pleadings  {Bank 
oj  British  Columbia  v.  Trapp,  7  B.  C.  R.  864  ;  Hopper  v.  Duns- 
muit  (No.  2),  10  B.  C.  R.  28 ;  Colter  v.  McPherson,  12  P  R 
630 ;  Mclnnes  v.  B.  C.  Electric  By.,  13  B.  C.  R.  465). 

A  party  is  not  bound,  however,  to  answer  incriminatinc 
questions  {Hopkins  v.  Smith,  1  0.  L.  R.  659  ;  MiUs  v.  Mercer 
Co.,  16  P.  R.  276  ;  MUUtte  v.  LittU,  10  P.  R.  265  ;  Weiser  v 
Hemtzman,  15  P.  R.  407 ;  Munn  v.  Brandon,  24  0.  R.  376  j 
D'lvry  V.  World  Newspaper  Co.  of  Toronto,  17  P.  R.  387  •  Hall 
V.  Gowantorh,  12  P.  B,  604) ;  nor  can  a  husband  be  compelled 
to  disclose  any  oommanioation  madd  by  big  wife  durinc 
coverture  {ConnoUy  v.  MurreU,  14  P.  R.  187),  and  if  at  any 
time  during  an  examination  on  discovery  he  does  make  any 
disclosures,  he  can  refuse  to  disdote  anything  further  (ConnoUy 
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V.  Murrell,  supra) ;  but  in  an  action  to  set  aside  a  fraudulent 
conveyance,  questions  may  be  asked  of  the  defendant  regarding 
the  fraudulent  transaction  {Dunsford  v.  Carlisle,  10  P.  R. 
449) ;  and  it  is  competent  where  fraud  is  alleged  to  examine 
a  defendant  to  establish  if  possible  the  fraud  out  of  his  own 
mouth  {McFarland  v.  McFarland,  9  P.  R.  73). 

Examination  as  to  credit  is  only  allowed  if  relevant  to  the 
issues.  It  was  held  in  Mack  v.  Dobie,  14  P.  R.  465,  that  as  it 
was  not  material  to  the  issue  the  defendant  could  not  examine 
the  plaintiff  as  to  his  past  Ufe. 

A  party  is  not  bound  on  an  examination  for  discovery  to 
disclose  what  evidence  he  is  going  to  use,  although  he  may  be 
asked  if  he  has  disclosed  his  whole  case  {Coyle  v.  Coyle,  19  P.  R. 
97),  and  a  party  cannot  be  compelled  to  disclose  the  names  of 
his  witnesses  or  to  answer  questions  as  to  whether  he  has 
received  from  persons  or  corporations  not  parties  to  the  action, 
assistance  or  promise  of  assistance,  or  indemnity  as  to  costs  of 
the  action,  or  as  to  whether  he  consulted  before  action  with 
such  other  persons  as  to  bringing  the  suit  {Gibbins  v.  Metcalfe,  14 
Man.  R.  864  ;  Coyle  v.  Coyle,  supra). 

The  fact,  however,  that  the  names  of  some  of  a  party's 
witnesses  would  be  disclosed  if  the  questions  were  answered 
is  not  a  sufl&cient  reason  for  refusing  to  answer  {Marriott  v. 
ClMtnberlain  (1886),  17  Q.  B.  D.  165 ;  Humphreys  v.  Taylor 
(1888),  39  Ch.  D.  693;  Savage  v.  Canadian  Pacific  Ry.  Co, 
15  Man.  R.  401). 

In  an  action  for  malicious  prosecution  against  a  police 
officer  arising  out  of  a  pubUc  prosecution  initiated  on  informa- 
tion jworn  by  him,  the  poUco  oflScer  was  held  not  to  be  bound 
on  examination  for  discovery  to  disclose  the  source  of  his 
information  {Humphreys  v.  Archibaid,  20  A.  R.  267);  but 
where  defendants  charged  the  plaintiff  with  immorality  and  he 
sued  them  for  libel,  it  was  held  that  the  plaintiff  was  bound 
to  disclose  the  name  of  bis  paramour,  although  it  mioht 
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injure  her  {Macdonald  v.  Sheppard  Publishing  Coy.,  19  0.  R. 
282). 

Again,  in  an  action  for  damages  for  libel  contained  in  a 
circular  against  defendants  who  therein  stated  they  "  acted 
on  advice,"  it  was  held  that  the  names  of  the  persons  to  whom 
the  circular  was  sent  and  by  whom  the  advice  was  given  must 
be  disclosed  {Massey-Harris  Co.  v.  Dehaval  Separator  Coy.,  11 
0.  L.  R.  591  (D,  C.)). 

In  an  action  for  equitable  execution  the  plaintiff  cannot  be 
compelled  in  the  absence  of  fraud  and  collusion  to  answer  on 
examination  for  discovery  questions  relating  to  the  circum- 
stances under  which  his  judgment  was  recovered  {Smith  v. 
McDearmott,  5  O.  L.  R.  515  (M.  C.)). 

Questions  may  be  put  as  to  whether  any  reports  have  been 
sent  in  by  a  servant  to  his  employer  {Savage  v.  Canadiari  Pacifie 
By.  Co.,  15  Man.  R.  401). 

Any  one  so  examined  may  be  further  examined  on  his  own 
behalf  or  on  behalf  of  the  body  corporate  of  which  he  is  or  has 
been  an  oflScer  in  relation  to  any  matter  respecting  which  he 
has  been  examined  in  chief  (Con.  Rule  449). 

Such  explanatory  examination  shall,  however,  unless  by 
leave  of  the  Court  or  a  Judge,  be  proceeded  with  immediately 
after  the  examination  in  chief,  and  not  at  any  future  period 
(Con.  Rule  460). 

The  party  or  person  to  be  examined  shall,  if  so  requind  by 
notice,  produce  on  the  examination  all  books,  papers,  and  docu- 
ments which  he  would  be  bound  to  produce  at  the  trial  utider  a 
aubpcena  duces  tecum  (Con.  Rule  448).  (See  Form  5,  Appendix  I.) 

.\ny  one  who  admits  upon  his  examination  that  ho  has  in 
his  custody  or  power  any  deed,  paper,  writing,  or  document 
relating  to  the  matters  in  question  in  the  cause  not  privileged 
or  protected  from  production  shall  produce  the  same  for  tho 
inspection  of  tho  party  examining  him  upon  the  order  of  the 
Court  or  a  Judge,  or  upon  the  direotion  of  the  officer  before 
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Whom  he  IS  examined,  and  for  that  purpose  a  reasonable  time 
18  to  be  aUowed  (Con.  Eule  452).  The  direction  of  the  officer 
shall  be  subject  to  appeal ;  and  he  sLaU,  upon  request,  certify 
under  his  hand  the  question  raised  and  the  direction  made 
thereon  (Con.  Rule  453). 

Only  material  documents  should  be  produced  {Orpen  v. 
Kerr,  11  P.  R.  128),  and  any  question  as  to  production  of 
documents  should  be  raised  before  the  examiner  {Alexander  v 
Irondak,  Bancroft,  and  Ottawa  By.  Coy.,  18  P.  R.  20) 

If  documents  are  produced  by  the  party  under  examination, 
the  opposite  party  is  entitled  to  have  them  marked  as  exhibits 
{Hands  V.  Upper  Canada  Furniture  Co.,  12  P.  R.  292). 

It  is  unreasonable  that  books  in  constant  use"  should  be 
reqmred  to  be  brought  from  without  the  jurisdiction  for  the 
purpose  of  an  examination  unless  the  examiner  in  the  course 
oUhe  exammation  rules  they  are  necessary  {Comstoch  v.  Harrii, 
12  P.  R.  17). 

Where  a  party  attends  for  examination  and  refuses  to  pro- 
duce books  from  which  alone  the  facts  could  be  ascertained 
he  can  be  ordered  to  attend  for  further  examination  and  to 
produce  the  books  {Russel  v.  Macdonald,  12  P.  R.  458). 

An  officer  of  a  corporation  cannot  be  compelled  to  produce 
documents  or  books  which  had  been  determined  not  to  be  in 
the  possession  of  the  company  {AUxander  v.  Irondale,  Bancroft 
d  Ottawa  By  Co.,  18  P.  R.  20) ;  he  may  be  compelled  to  produce 
his  own  books  if  the  accounts  of  the  company  are  kept  in 
those  books  {Alexander  v.  Irotidale,  Bancroft  <6  Ottawa  Ru  Co 
supra).  "'       ' 

The  proper  mode  in  examination  for  discoveiy  where  a 
witness  neglects  or  refuses  to  produce  is  for  the  examiner  to 
direct  what  documents  shall  be  produced  and  have  the  exaraina- 
tion  adjourned  for  that  purpose  {Lavery  v.  Woolfe,  10  P.  R.  448) 
It  18  desirable  to  postpone  examinations  for  discovery  until 
after  production  {Lavery  v.  Woolfe.  supra). 


CHAPTER  VI 
Intebbooatobieb  in  Fabxiculab  Actions 

Actions  for  Defamation 

In  an  action  for  slander  the  plaintiff  may  ask  the  defendant 
whether  he  did  not  speak  the  words  complained  of  or  words  to 
the  same  effect,  on  or  about  a  given  date,  or  when  he  spoke 
them  (a),  or  what  were  the  exact  words  spoken  (6),  whether 
they  were  not  spoken  in  the  presence  of  certain  named 
persons  (c),  and  possibly  in  the  presence  of  what  other 
person,  if  any,  they  were  spoken  (d).  If  the  defendant  pleads 
that  if  the  words  were  spoken  he  spoke  them  at  the  plaintiff's 
invitation  the  latter  may  interrogate  as  to  when  the  alleged 
invitation  was  given  (e). 

In  an  action  for  libel  the  plaintiff  may  interrogate  the 
defendant  as  to  whether  he  did  not  write  and  publish 
the  words  complained  of  (/),  and  even   (in  order  to  prove 


(a)  Dalgkish  v.  Lowther,  [1899]  2 
Q.  B.  609.  C.  A.;  Saundtraon  ▼. 
Van  Badeek  {.Barm)  (1905),  119 
L.  T.  Jo.  33,  H.  L. 

(6)  Atkitunn  v.  Fotbroke  (1866), 
L.  R.  1  Q.  B.  628. 

(c)  DoigltUk  V.  Lowtker,  aupm; 
AtkifuoH  ▼.  Foibnke,  aupra, 

(d)  DalgUith  ▼.  Lowther,  tupra  ; 


but  in  Saunderton  v.  Van  Radeek, 
supra,  a  like  interrogatory  waa 
abandoned  in  the  H.  L. 

(e)  BamM  v.  Keama,  [1906]  I 
K.  B.  604,  C.  A. 

(/)  Fithtr  V.  Owen  (1878),  8 
Ch.  D.  646,  C.  A.,  overruling 
Alkerley  v.  tfomy  (1877),  2  Q.  B.  D. 
624;  AUkuaemr.  Lab<»ichere{lV18), 


n 
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addressed  to  a  third  person  {g),  whether  the  words  were  not 

to  thorn  At  *°  *^  ^'^^°*^  ^*>  ^^"'  ^«  -y  -'  ^  "  n 
was  noTthe  f  •^V^^^'^^  *^*'  ^  --^-ant  (.),.  whether  he 
was  no    the  printer  and  pubUsher  or  both  of  a  newspaper 
con  aining  the  words  complained  of  (k),  whether  he  did  n^ 
pubhsh  the  words  to  a  particular  person  (0.  but  not.  where  th 
alleged  hbel  is  contained  in  a  book,  to  give  the  names  of  the 
companies,  firms,  and  persons  to  whom  the  book  had  been 
supp  led  or  shown  by  or  through  the  defendants  or  their 
S'  t  '^"  circumstances  such  an    interrogatory 

ould  be  oppressive  (.).    And  similarly  where  the  alleged 
ibel    IS   contamed    m  a  newspaper,   interrogatories   as  to 
the  number   of   copies  containing  the  alleged    Hbel  which 
were  printed  and   circulated  will   not   usually  be  aulw^' 
except  possibly  in  the  case  of  a  comparatively  unknown  news- 
paper as  to  the  circulation  of  which  but  little  is  known  („) 
If  such  a  question  is  allowed  an  answer  that  a  considerable 
number  were  published  is  sufficient  (o)  ^o^swerable 

Where  the  plaintiff  alleges  that  the  words  used  though 
c^ble  of  another  interpr^^^      something  derogatory 

3  Q.  B.  D.  654,  C.  A. ;  see  also 
Gorrifidd  v.  Reny  (1875),  L.  R.  10 
Q.  B.  217. 

(g)  Jonea  v.  Riehardt  (1886).  15 
Q.  B.  D.  439. 

(A)  Wilton    V.    Boigntll,    [18751 
W,  N.  239. 

(»■)  lb. 

(k)  Ramtdtn  v.  BrtiuUy  (1875) 
33  L.  T.  322.  and  compare  sUt. 
1836.  6  &  7  Wm.  IV.  o.  76,  «.  19. 
ftienaoted  Nowipapen  Printers  and 
Reading  Roomi  Repeal  Act.  1869 
(32  A  33  Vict.  c.  24),  Sohed.  II. 


Fotbroke 


(I)  See    Atkinam    v. 
(1866),  L.  R.  1  Q.  B.  628. 

(m)  White  and  Co.  v.  Credit  Re- 
form  Aasoeiation,  etc.,  [19061  1 
K.  B.  663.  C.  A. 

(«)  WMUaktr  v.  Scarborough  Pott 
Newspaper  Co.,  [1896]  2  Q.  B.  148. 
C.  A.,  oFemiling  PumeU  v.  Wedter 
{1890).24Q.  B.D.441;  nee  ^ 
Rvmney  v.  Walter  (1891).  61 
^  J.  (Q.  B.)  149;  Jatnea  v.  Carr 
(1890).  7  T.  L.  R.  4.  in  which  that 
decision  was  followed. 
(")  /6. 
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to  himself.  The  plaintiff  may  not  ask  the  defendant  as  to  whether 
he  did  not  intend  to  impute  to  the  plaintiff  the  offence  which,  by 
the  innuendo,  the  plaintiff  alleges  the  defendant  intended  to 
impute  {p).  The  plaintiff  cannot  interrogate  the  defendant  as 
to  how  he  intends  to  make  out  the  defence  he  has  pleaded  (q), 
as  that  would  be  a  question  relating  to  the  evidence  he  intends 
to  produce  at  the  trial.  So  likewise,  the  defendant  may  not 
interrogate  as  to  the  plaintiff's  evidence  or  how  he  intends  to 
shape  his  case,  on  what  grounds  he  intends  to  rely,  e.g.,  whether 
he  relies  on  express  malice  in  a  case  where  justification  and 
fair  comment  are  pleaded,  and  if  so,  to  set  out  the  facts  and 
circumstances  on  which  he  relies  as  showing  malice  (r). 

In  Lever  Brothers  v.  A»»ociated  Newspapers  («),  the  plaintiffs, 
who  were  traders,  sued  the  defendants  for  libel  in  respect  of 
articles  published  in  the  defendants'  newspapers,  relating 
to  the  manner  in  which  the  plaintiffs  were  alleged  to  be  carry- 
ing on  their  business.  The  defendants,  pleaded  justification 
and  fair  comment  and  the  plaintiffs  joined  issue.  The 
defendants  administered  to  the  plaintiffs  the  following  inter- 
rogatory :  "  Do  you  intend  to  set  up  that  the  defendants,  in 
publishing  the  words  complained  of,  were  actuated  by  express 
malice  towards  the  plaintiffs  ?  If  so  state  generally  the  facts 
and  circumstances  on  which  the  plaintiffs  rely  as  showing 
actual  malice."  The  Court  of  Appeal  held  that  the  inter- 
rogatory was  inadmissible  because  in  effect  it  required  the 
plaintiffs  to  -tate  on  oath  what  course  they  proposed  to  adopt 
at  the  trial.    Lord  Justice  Fletcher  Moulton,  in  his  judgment 


ip)  HeaUm  v.  Goldney,  [1910]  1 
K.  B.  754,  C.  A.,  not  following 
FotUr  V.  Perryman  (1891),  8  T.  L.  B. 
116. 

iq)  Ridgteay  r.  Smith  and  Son 
(1890),  6  T.  L.  R.  276. 


(f)  Lever  Brothert  v.  Aatodattd 
Newapapert,  [1907]  2  K.  B.  626, 
G.  A.,  not  following  Cooper  v.  Black- 
more  {18M),  2  T.  L.  R.  U6. 

(«)  Supra. 
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TJLaII  '■  \'^^^  ""^'^  ^°""  °^   *^"  ^"««*^°°  «^'>^«  how 

^U  ;r  In.  T?  '  ^'''^  *°  ""  "'^^^^^  '°  ''"■''  °"  °**h  that  he 
rcann!  '°  '°'";*^"^  ^'  '^«  '^^*  ^«  «°  -^^ngruous  that 

Either  1  r  ?  ''"''''°'''  ^*^  '^«  I^^°««^-«  '^f'te  Court. 
Either  party  to  an  action  has  full  power  to  put  in  issue  any 

matters  alleged  by  his  opponent.    He  does  so  at  the  perO  of 

hanng  to  pay  costs.    By  rashly  traversing  statements  which 

are  obviously  true  much  umiecessary  expense  may  be  caused 

and  therefore  there  is  a  procedure  by  which  one  party  Tan 

caU  upon  the  other  to  make  admissions  of  facts,  and  if  a  par'y 

refuses  tomake  the  admission  asked  for  he  r;ns  th    riK 

havmg  to  pay  the  costs  of  proving  the  facts  not  admitted     On 

he  same  pnnciple.  in  order  to  prevent  unnecessary  expense 

the  Court  often  allows  interrogatories    to  be  admin  stored' 

fit   and  TV"  *'^  ^"^^^^  ^^  °'*^-°^  admissioT  as  to 
facts,  and  I  have  never  understood  that  one  party  may  bl 

aUwed  by  means  of  an  interrogatory  to  compel  his  oplne^t 

ToiLgl:."'''  "'^'  "^  ^°^'"^'  °^  *^«  --  ^'  the  CoTtt 

Nor  will  the  defendant  be  allowed  to  put  "fishing"  inter 

dLr.  f '  r^"  ''  en.,nn,,Z  to  substentiate  Ws" 
defence  (u),  or  for  the  purpose  of  finding  out  whether  he  has  a 
defence  or  not  (.).  Nor.  where  fair  comment  only  is  pleaded  can 
the  efendant  ask  the  plaintiff  as  to  similar  statLentr^.  ther 

had^n^^^een^ub^^         plaintiff  and  whether  he  had 

(<)  lb.,  at  p.  628. 

(u)  Ourenberg  v.  Labouehere. 
[1893]  2  Q.  B.  183.  188.  189.  ex- 
plained in  Waynes.  Merthyr  and  Co. 
V.  D.  Radford  d,  Co.,  [1896]  1  Ch. 
29. 


(x)  lb.,  and  see  ArnoU  y.  Bottom- 
%.[1908]2K.B.  151;  compare 
Hennessy  v.  Wright  (1890).  24 
Q.  B.  D.  446  n. 

(y)  Hindlip  {Lord}  v.  Mudford 
(lSOO),o*r.L.  11.367. 
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taken  any  steps  to  contradict  them  (z) ;  but  where  he  pleads 
fair  comment,  and  that  the  occasion  was  absolutely  privileged, 
he  may  still  pat  questions  with  a  view  to  getting  admissions 
of  the  truth  of  the  statements  of  fact  in  the  words  complained 
of  for  the  purpose  of  supporting  his  plea  of  privilege  (a).  So 
also  where  he  has  pleaded  fair  comment  and  has  given 
particulars  of  the  materials  upon  which  his  plea  is  founded, 
he  may  put  questions  with  a  view  to  admissions  of  the 
truth  of  the  matter  relied  on  in  the  particulars  (b).  So  also 
can  he  interrogate  as  to  any  particulars  of  justification  (c) 
and  to  the  matters  he  intends  to  give  evidence  of  in  mitiga< 
tion  of  damages  (<{)  to  the  extent  to  which  he  has  given 
particulars,  but  not  beyond  (e). 

The  defendant  may  interrogate  the  plaintiff  as  to  the  alleged 
pubUcation  by  him  of  the  libel  (/),  but  interroga  ories  as  to 
when,  where,  how,  and  from  whom  copies  of  a  circular  contain- 
ing a  libel  were  obtained  by  the  plaintiff,  and  when,  where,  how, 
and  from  whom  the  persons  to  be  referred  to  in  the  answer 
to  the  first  question  obtained  their  copies,  may  be  disallowed 
as  being  irrelevant  or  "  fishing  "  (g). 

Where   privilege  or   fair  conmient    pleaded.— Where  the 


(:)  Pankhuratv.  Hamilton  {1896), 
2  T.  L.  R.  682. 

(a)  Peter  Walker  and  Son,  Ltd.  v. 
Hodgson,  [1909]  1  K.  B.  239,  C.  A., 
per  Vaughan-Wiluams,  L.J.,  at 
p.  252.    See  report  in  99  L.  T.  902. 

(6)  76. 

(c)  Yorkshire  Provident  Life  As- 
surance Co.  V.  Gilbert  and  RivingUm, 
[1898]  2  Q.  B.  148,  C.  A. ;  Foster  v. 
Perryman,  [1891]  8  T.  L.  R.  115; 
Arnold  and  BtUler  r.  Botlomley, 
[1008]  2  K.  B.  151,  C.  A. 

(d)  R.  S.  C,  O.  36,  r.  37;  Scaife 


y.  Kemp  and  Co.,  [1892]  2  Q.  B. 
319;  Tucker  v.  Lawson  (1886),  2 
T.  L.  R.  593;  Beyfua  v.  Jonas 
(1886),  2  T.  L.  R.  687 ;  compare 
JUangena  v.  Wright  (1909),  25 
T.  L.  R.  534. 

(e)  Yorkshire  Provident  Life  As- 
surance Co.  V.  Oilberl,  supra; 
Arnold  and  Butler  v.  BoUomley, 
supra. 

if)  Tangyes  v.  Inman  S.S.  Co. 
(1889).  88  L.  T.  Jo.  32. 

ig)  lb. 
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defence  of  privilege  or  fair  comment  is  set  up.  the  state  of 
maid  of  the  defendant  when  he  pubHshed  the  libel  or  uttered 
the  slander  is  directly  in  issue,  and  the  plaintiiT  may  administer 
interrogatories  for  the  purpose  of  establishing  his  case  that  the 
defendant  was  actuated  by  malice  {h).    The  plaintiff  may, 
therefore,  ask  what  information,  if  any,  the  defendant  had  at 
the  time  of  publishing  the  libel  or  uttering  the  slander  which 
induced  him  to  believe  that  the  words  complained  of  were 
true,  and  what  steps,  if  any,  he  had  taken  before  speaking  the 
words  or  publishing  the  libellous  statement  to  ascertain  whether 
they  were  true  or  not  (»),  or  the  plaintiff  may  put  similar 
questions  in  other  terms  (A),  with  a  view  to  proving  express 
malice  (/) ;  but  the  questions  may  not  extend  to  the  publication 
by  the  defendant  of  other  statements  about  the  plaintiff  at 
any  rate,  if  fair  comment  only  is  pleaded  by  the  defendant 
as  such  questions  are  irrelevant  to  the  issue  {m).    In  like 
manner  the  defendant  may  not  ask  whether  other  similar 
statements  about  the  plaintiff  have  been  published  and  have 
remained  uncontradicted  even  where  he  pleads  prolification  («) 
nor  possibly  can  the  defendant  ask  as  to  the  truth  of  such 
statements  (o). 


(h)  Martin  v.  British  Museum 
Trustees  (1893),  10  T.  L.  R.  215  ; 
Plymouth  Mutual  Co-operative  and 
Industrial  Society,  Ltd.  v.  Traders' 
Publishing  Associntion,  Ltd.,  [1906J 
1  K.  B.  403.  412.  C.  A. ;  compare 
Digby  v.  Financial  News,  [1907] 
1  K.  B.  502.  C.  A. ;  Mangena  v. 
Wright  (1909),  78  L.  J.  (k.  b.) 
879. 

(•)  Elliott  V.  Oarrett,  [1902]  1 
K.  B.  870,  C.  A. ;  Saunderson  v. 
Van  Radeck  (1905).  119  L.  T.  Jo 
33,  1. 


(k)  White  and  Co.  v.  Credit 
Reform  Association,  dkc,  Ltd.,  [1906] 
1  K.  B.  653,  C.  A. ;  Edmondson  v. 
Birch  and  Co.,  Ltd.,  [1905]  2  K.  B. 
623.  C.  A. ;  Plymouth  Mutual  Co- 
operative, «fcc.,  Society  v.  Traders' 
Publishing  Association,  Ltd.,  supra. 

(l)  Martin    v.    British    Museum 
(1893),  10  T.  L.  R.  215. 

(m)  Caryll  v.  Daily  Mail  Publish- 
ing Co.  {1904),  WL.T.  307. 

(n )  Pankhurst  v.  Hamilton  ( 1 886 ). 
2  T.  L.  R.  682. 

(o)  Hindlip   (Lord)   v.    Mudford 
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Action  against  newipaper  proprietors. — In  actions  against 
newspaper  proprietors  where  publication  is  admitted  inter- 
rogatories as  to  the  name  of  the  author  of  an  alleged  libel  (p) 
as  to  the  person  who  supplied  the  information  on  which 
the  alleged  libel  is  founded  (q)  as  to  tho  possession  or  contents 
of  the  original  manuscript  of  the  alleged  libel  (r)  will  not  as 
a  rule  be  allowed  and  will  certainly  not  be  allowed  if  there 
is  reason  to  believe  the  questions  are  not  being  put  bona  fide 
for  the  purposes  of  the  action  but  for  sc  ae  other  purpose 
apart  from  the  action  («).  But  under  special  circumstances 
such  questions  may  be  allowed  ((),  e.g.,  where  the  identity  of 
the  author  of  the  libel  may  be  a  fact  material  to  some  *  ar- 
ticular issue  raised  in  the  action  (;0,  and  where  that  is  so 
such  interrogatories  as  the  above  are  permissible.  The  privi- 
lege of  non-disclosure  of  the  author  of  an  alleged  libel  extends 
beyond  the  case  of  newspaper  proprietors,  though  most  of 
the  cases  in  which  the  practice  has  been  referred  to  have 
been  against  such  defendants  (x). 


ml 

m 


(1890),  6  T.  L.  R.  367.  This  is  at 
any  rate  so  if  fair  comment  only  is 
pleaded  (ibid.). 

(p)  Gibson  v.  Evans  (1889),  23 
Q.  B.  D.  384 ;  Hennessy  v.  Wrighl 
(1888),  24  Q.  B.  D.  n. ;  Pornett  v. 
Walter  (1890),  24  Q.  B.  D.  441  ; 
Plymouth  Muttml  Co-operative,  d:c.. 
Society,  Lid.  v.  Traders'  PiMishing 
Association,  Ltd.,  [1906]  1  K.  B. 
403,  416,  C.  A. 

(q)  Blanc  V.  Burrows  (1896),  12 
T.  L.  R.  521,  C.  A.;  Plymouth 
Mutual  Co-operative,  &c..  Society, 
Ltd.  V.  Traders'  Publishing  Associa- 
tion, Ltd.,  supra,  at  pp.  403,  414, 
418  ;  Maclcemie  t.  iS«rn/koJ'(1890), 
54  J.  P.  327. 


(r)  Hope  V.  Brash,  [1897]  2  Q.  B. 
188,  C.  A. ;  British  and  Foreign 
Contract  Co.  v.  Wright  (1882),  32 
W.  R.  413;  Blane  v.  Burrows, 
supra ;  Hennessy  v.  Wright,  supra. 

(«)  Edmondson  v.  Birch  and  Co., 
Ltd.,  [1905]  2  K.  B.  523,  C.  A. 

(0  lb.,  and  White  and  Co.  v. 
Credit  Reform  Association,  4ec.,  Ltd., 
[1905]  1  K.  B.  663, 668,  C.  A. 

(«)  Oibson  V.  Evans,  supra  ; 
Marriott  v.  Chamberlain  (1886),  17 
Q.  B.  D.  154. 

(x)  See  Mackenzie  v.  Stemkoff 
(1890),  6  T.  L.  R.  141 ;  Marriott  v. 
Chamberlain,  supra ;  Blanc  v. 
Burrows,  supra. 
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slander  f '^'^T  *^''  ''^^  ^^''^^'^^  °°  ^^^^^^  *he  alleged 
TZ^aln  T  ''  '''^'  '"  *'«  ^°«"«^  *°  interrogatories 

may  object  to  answer  on  the  ground  that  the  words  were 

pSeged V  '"'  °°   '°   °""^°°  ^^^'    ^^^   ^^-^"*«^y 

In  Z)a/^i.i«/*  V.  Lo«;/,.r  (a),  an  action  for  slander  where  the 

defence  was  that  the  defendant  had  not  spoken  or  pubTshed 

they  had  the  meanmg  attributed  to  them  by  the  plSntiff 

m  ^r ""  '^Z'''^  *'^  ^°"°^"^  interroUrie" 
D  d  you  on  or  about  the  1st  March  or  when  speak  the 
foUowxng  words  of  the  plaintiff  (setting  out  tie  w^rds)  or 
words  to  that  effect?  Were  the  said  words  s^H  the 
presence  of  Mr.  Wm.  Houghton  and  Mr.  Hiv^  1  "the 
persons  or  any  and  which  of  them  ?  »  The  defendant  objected 
to  answer  the  interrogatories  on  the  ground  that  th  /  were 

intended  to  adduce  m  support  of  his  case  and  that  they  were 
oppressive  and  irrelevant.    The  Court  of  Appeal  hZtZ 

an7werther^^  ''''''''''''''''  ^^  *^^*  the^ndant  ^u:! 
In  ElUott  V.  Janeit  (b),  an  action  for  slander  which  im- 

(y)  Fiahtr    V.    Owen    (1878),    8 

Ch.  D.  646,  C.  A,;    Allhusen  v. 

f«*««*«r«  (1878).  8  Q.  B.  D.  664, 

C.  A.,  and  see  post.  p.  263. 

(»)  BarraU  ▼.  Keanu,  [1906]  1 


K.  B.  604 ;  compare  Webb  v.  EaH 
(1880),  6  Ex.  D.  108,  a  A 
(a)  [1899J  2  Q.  B.  690,  C.  A 
(ft)  [1902]  11  K.  B.  870,  C.  A 
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puted  to  the  plaintiff  that,  being  a  member  of  a  metropolitan 
borough  coancil  he  had  accepted  a  bribe  in  connection  with 
a  matter  which  came  before  the  council  for  decision,  the 
defendant,  who  was  also  a  member  of  the  council,  pleaded 
that  the  words  were  spoken,  if  at  all,  in  good  faith  and  without 
malice  towards  the  plaintiff,  and  in  the  discharge  of  his  duty 
as  councillor,  and  on  an  occasion  which  was  privileged.  The 
plaintiff  applied  for  leave  to  administer  to  the  defendant  the 
following  interrogatory,  among  others :  "  What  information,  if 
any,  had  you  that  induced  you  to  believe  the  words  were  true, 
or  what  steps  if  any  had  you  taken  before  speaking  the  words 
to  ascertain  whether  they  were  true  or  not  ?  "  The  judge  at 
chambers  refused  to  allow  the  interrogatory,  but  the  Court 
of  Appeal  held  that  it  should  be  allowed  as  bei^g  relevant 
to  the  issue  of  malice  raised  by  the  pleadings  and  as  being 
directed  to  support  the  plaintiff's  case. 

In  Henneaay  v.  Wright  (c),  an  action  was  brought  by  the 
governor  of  Mauritius  against  the  publisher  of  The  Timea  for 
libel  which  consisted  of  a  statement  published  in  The  Timea 
that  the  pLintiff  as  such  governor  had  sent  to  the  Secretary 
of  State  for  the  Colonies  garbled  accounts  of  certain  proceed- 
ings in  the  colonial  assembly.  The  statement  was  contained 
in  a  letter  from  a  correspondent  in  Mauritius  and  in  a  leading 
article  commenting  on  the  letter.  The  defendant  pleaded  that 
the  alleged  libels  were  parts  of  fair  and  accurate  accounts  and 
reports  of  public  proceedings  of  the  council  of  the  colony,  and 
fair  and  reasonable  comment  upon  matters  of  public  interest 
and  notoriety,  and  were  published  bond  Jide  and  without 
malice  and  under  such  circumstances  as  to  render  the  publica- 
tion privileged  and  that  the  alleged  libels  were  true  in 
substance  and  in  fact.    The  plaintiff  delivered  the  following 


(e)  (1888),  M  Q.  B.  D.  445  (note). 
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interrogatories :  "  (1)  From  what  person  or  persons  was  the 
information  obtained  upon  which  were  based  respectively  the 
several  alleged  fair  and  accurate  accounts  in  the  defence  men- 
tioned ?  (2)  Give  the  name  of  the  person  or  persons  by  whom 
the  alleged  fair  and  accurate  reports  mentioned  were  made  or 
taken  and  of  the  person  or  persons  who  transmitted  them  to 
The  Times:  (3)  Had  the  person  or  persons  from  whom  the 
information  in  the  first  interrogatory  mentioned  was  obtained 
any  and  what  previous  connection  with  The  Times  as  corre- 
spondent or  otherwise?     Had  he  on  any  other  and  what 
occasion  supplied  The  Times  with  information  or  articles  or 
correspondence?  (4)  Give  the  name  of  the  person  or  persons 
who  wrote  or  contributed  the  letter  or  article  in  The  Times  on 
August  25,  1886 ;  (5)  Was  or  was  not  the  communication  in 
the  fourth  interrogatory  mentioned  the  first  received  from  the 
author  or  contributor  thereof?  (6)  Did  you  or  the  editor  or 
any  other,  and  what  person  on  your  or  his  behalf  or  that  of 
The  Times  at  any  and  what  time  or  times  make  any  and  what 
inquiry  as  to  the  antecedents  or  reliability  of  the  person  or 
person''  who  supplied  the  information  in  the  first  interrogatory 
mentis    d  and  the  person  or  persons  who  made  or  trans- 
mitted the  report  i'   the  second  interrogatory  mentioned,  and 
the  writer  of  the  letter  or  article  in  the  third  interrogatory 
mentioned ;  if  yea,  say  what  you  or  the  editor  or  suoh  other 
person  learnt  about  him  or  them ;  (7)  State  whether  you  or 
the  editor  or  any  other  person  engaged  in  the  production  of 
The  Times  have  at  any  time  received  any  and  what  informa- 
tion from  any  and  what  persons  or  sources  as  (o  the  person  or 
persons  who  supplied  the  information,  reports  and  letter  or 
article  hereinbefore  mentioned ;  (8)  Have  you  not  or  has  not 
some  other  and  what  person  or  persons  in  your  service  or 
under  your  control   at   some  and  what   time    had   in   his 
possession  or  custody  the  original  or  other  manuscript  from 
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which  the  matter  published  on  August  25,  1886,  was  printed ; 
if  yea,  say  whether  such  manuscript  contained  or  bore  the 
name  or  address  of  any  and  what  person  or  any  and  what 
written  character  whatever  other  than  those  printed  or 
pubhshed.  If  you  or  such  other  person  have  had  possession 
or  custody  of  such  manuscript  say  what  was  done  with  it 
by  you  or  him,  and  to  whom  you  or  he  parted  with  the 
possession." 

The  defendant  objected  to  answer  the  interrogatories  upon 
the  grounds  that  they  were  irrelevant  and  did  not  relate  to  any 
matters  in  question  in  the  action,  that  they  were  not  put 
bond  fide  for  the  purposes  of  the  actio"  and  would  disclose  the 
names  of  his  witnesses  at  the  trial  and  as  to  the  last  that  it 
inquired  into  the  contents  of  a  written  document.  It  was  held 
that  he  need  not  answer  further  as  the  interrogatories  were 
irrelevant  to  the  questions  at  issue  and  were  of  a  fishing 
character. 

In  Pamell  v.  Walter  (cl),  another  action  for  libel  against 
the  publisher  of  The  Time$  where  the  libel  consisted  of 
accusations  against  the  plaintiff  of  being  the  author  of  certain 
discreditable  letters,  copies  of  which  were  printed  in  the  libels, 
the  only  defence  was  payment  into  Court  of  40«.  which  the 
defendants  allied  to  be  enough  to  satisfy  the  plaintiff's 
demands  and  the  only  issue  therefore  was  as  to  the  amount  of 
damages  to  which  the  plaintiff  was  entitled. 

The  plaintiff  delivered  interrogatories  asking  by  the  first 
and  second  as  to  the  number  of  copies  of  The  Time*  of  certain 
dates  which  were  given,  and  of  the  pamphlet  which  also  con- 
contained  the  libel  were  issued  to  the  public  and  circulated 
by  sale  or  otherwise,  and  by  the  others  as  to  the  names  oi 
the  persons  from  whom  the  letters  were  obtained,  what  was 
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paid  for  them,  and  what  inquiries  were  made  and  what  steps 
taken  to  test  and  verify  the  information  supplied  to  the 
defendants.  In  answer  to  the  first  two  interrogatories  the 
defendants  admitted  a  large  and  general  circulation,  but 
dechned  to  answer  further  on  the  ground  of  a  troublesome 
and  difficult  inquiiy  being  involved  and  the  immateriality  of 
the  information.  As  to  the  others  the  defendants  objected  to 
answer  at  all  on  the  ground  that  they  were  not  material  or 
relevant,  that  their  object  was  to  discover  evidence  to  be 
adduced  in  support  of  the  defendants'  case  and  they  were  not 
put  bond  fide  for  the  purpose  of  the  action,  and  that  the 
matters  inquired  into  related  solely  to  their  own  case.  The 
Court  held  that  the  defendants  were  bound  to  give  approxi- 
mately the  extent  of  the  circulation,  but  flu.^  the  other  interro- 
gatories were  not  sufficiently  relevant  or  uxuterial  as  to  entitle 
the  plaintiff  to  an  answer. 

In  Whittaker  v.  Scarboroiufh  Post  Newspaper  Co.  (c),  an 
action  for  'ibel  against  the  proprietors  of  a  local  newspaper, 
the  plaintiff  administered  an  interrogatory  to  the  defendant 
asking  how  many  copies  were  printed  and  circulated  of  the 
issue  of  the  newspaper  which  contained  the  alleged  libel.  The 
defendants  answered  that  a  considerable  number  of  copies  of 
that  issue  were  printed  and  published.  The  Court  of  Appeal 
held  that  the  answer  was  sufficient,  and  overruled  Pamell  v. 
Walter,  supra,  on  this  point  on  the  ground  that  the  information 
could  as  a  rule  be  of  no  value,  but  that  such  an  interrogatory 
might  be  allowed  where  nothing  would  be  known  as  to  the 
extent  of  the  circulation  of  the  paper. 

In  miite  &  Co.  v.  CredU  Reform  Auoeiation  and  Credit 
Index,  Ltd.  (/),  an  action  for  libel  against  a  trade  protecUon 
society  in  which  the  defendants  pleaded  privilege,  the  plaintiffs 
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sought  to  administer  to  the  defendants  amongst  other  interro- 
gatories,  questions  asking  (1)  what  inquiries  they  made  as  to  the 
truth  of  the  statements  complained  of,  before  publishing  them, 
and  from  whom  they  obtained  the  information  on  which  they 
relied  in  publishing  those  statements,  and  (2)  requiring  them, 
by  reference  to  their  books  or  otherwise,  to  give  the  names  of 
the  companies,  firms,  and  persons  to  whom  a  certain  publica- 
tion of  the  defendants,  containing  the  statements  complained 
of,  hod  been  supplied  or  shown,  by  or  through  the  defendants 
or  itheir  agents.  It  was  held  that  the  first  was  admissible, 
including  the  names  of  the  persons  from  whom  the  de- 
fendants  obtained  the  information  on  which  they  relied  in 
making  the  statements  complained  of,  on  the  ground  that 
the  issue  being  as  to  the  condition  of  mind  of  the  de* 
fendants  when  the  libel  was  published,  and  whether  they 
were  actuated  by  malice,  an  important  matter  would  be,  not 
merely  what  inquiry  they  made  into  the  truth  of  the  state- 
ments published,  but  to  whom  such  inquiry  was  addressed, 
and  that  to  sever  the  question  from  whom  such  information 
was  obtained  from  the  question  whether  any  and  what  infor- 
mation was  obtained  was  illogical  and  against  principl&  Sir 
R.  Henn  Collins,  M.B.,  in  his  judgment  stated  that  there 
might  in  some  oases  be  ground  for  thinking  that  the  inquiry 
as  to  the  persona  from  whom  the  information  was  obtained 
was  made  with  some  illegitimate  purpose,  and  that  the 
plaintiff  was  really  seeking  to  assert  some  right  of  action 
against  the  persons  who  gave  the  information  to  the  de- 
fendant, and  that  if  there  were  ground  for  supposing  such  a 
thing,  the  interrogatory  would  be  oppressive  and  illegitimate, 
and  ought  not  to  be  allowed.  The  second  interrogatory  was 
held  to  be  inadmisflible  because  it  contravened  the  general 
principle  underlying  the  law  as  to  interrogatories,  that  they 
must  not  be  of  such  a  nature  as  to  be  oppressive,  and  to 
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exceed  the  legitimate  requirements  of  the  particular  occa- 
sion. 

In  Plymouth  Mutual  Co-opemtkc  and  Industrial  Society, 
Ltd.  V.  Traders'  Publishing  Association,  Ltd.  (g),  an  action  of 
libel  against  the  publishers  of  a  tra(le  periodical  in  respect  of 
an  article  contained  in  an  issue  of  the  periodical,  the  de- 
fendants pleaded  that  so  far  as  the   words  complained  of 
consisted  of  expressions  of  opinion,  they  were  fair  comment, 
made  in  good  faith  and  without  malice,  on  a  matter  of  public 
interest,  and,  in  so  far  as  they  consisted  of  allegations  of  fact, 
they  were  true  in  substance  and  in  fact.    The  plaintifls  ad- 
ministered to  the  defendants,  among  others,  interrogatories 
which  were  substantially  as  foUows :  "  (5)  What  information 
had  you,  when  you  published  the  said  words,  which  induced 
you  to  believe  that  the  expressions  of  opinion  contained  in  the 
words  and  which  you  allege  to  be  fair  comment,  made  in  good 
faith  and  without  malice,  were  true?    Did  you  in  fact  believe 
the  said  opinions  were  true?      (7)  From  whom    did   you 
obtain  the  information  on  which  you  reUed  in  publishing  the 
said  expression  of  opinion?"    It  was  held  by  the  Court  of 
Appeal  that  the  fifth  interrogatory  was  admissible  since  the 
state  of  mind  of  the  defendant  when  he  published  the  alleged 
Ubel  was  a  question  in  issue,  but  that  according  to  the  general 
rule  of  practice  in  actions  of  libel  against  the  publishers  of 
newspapers  in  respect  of  matter  published  in  their  newspapers, 
the  seventh  interrogatory  was,  in  the  absence  of  special  circum- 
stances, inadmissible,  though  the  information  sought  by  the 
interrogatory  could  not  be  said  not  to  be  relevant  to  the  issue. 
In  Ridywayy.  Smith  .£  Son  {h),an  action  against  vendors  of 
newspapers  for  a  libel  in  a  newspaper  where  the  defendants 
pleaded  that  they  were  booksellers  and  newsvendors  and  that 
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the  newspaper  in  question  had  been  sold  by  them  in  the 
ordinary  course  of  their  business  and  without  any  knowledge 
of  its  contents,  the  plaintiffs  sought  to  interrogate  the  defendants 
as  to  the  precautions  they  had  taken  in  their  business  against 
selling  newspapers  containing  libels,  whether  an/  and  what 
further  precautions  were  taken  if  it  were  brought  to  the 
knowledge  of  the  firm  that  actions  for  libel  had  been 
successfully  brought  against  the  papers,  and  whether  it  was 
not  the  duty  of  some  one  in  the  firm,  and  if  so,  whose  duty 
it  was,  to  ascertain  whether  newspapers  sold  by  them  con- 
tained or  were  likely  to  contain  libels  or  had  had  actions  for 
libel  successfully  brought  against  them,  and  whether  some 
and  which  members  of  the  firm  or  persons  employed  by  it 
were  not  aware  that  some  actions  for  libel  had  been  brought 
in  respect  of  the  particular  paper  in  question.  It  was  held 
by  the  Court  that  the  interrogatories  were  inadmissible  since 
they  were  not  directed  to  establish  the  libellous  character  of 
the  paper  but  it  was  sought  to  find  out  how  the  defendants 
intended  to  make  out  their  defence. 

In  Eeatm  v.  Goldney  (i),  an  action  for  libel  in  which  the 
statement  of  claim  attributed,  by  an  innuendo,  certain  meanings 
to  the  words  complained  of,  the  plaintiff  sought  to  administer 
to  the  defendant  interrogatories  which  in  sabstanoe  asked 
whether  the  defendant  intended  by  the  use  of  these  words 
the  meanings  attributed  to  them  by  the  innuendo.  It  was 
held  by  the  Court  of  Appeal  that  suchl  interrogatories  were 
inadmissible  as  being  beyond  the  province  of  discovery,  and 
Lord  Justice  Vaughan-Williams  in  his  judgment  pointed 
out  the  oppressive  use  to  which  interrogatories  might  be 
pushed  as  follows :  "  I  wish  to  point  out,  before  dealing  with 
these  grounds,  one  thing  which  ought  to  be  remembered  with 
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regard  to  interrogatoriea  and  discovery  generally.  Ever  since 
they  were  first  invented  it  has  been  recognized  that  they 
constitute  a  process  which  might  become  oppressive,  and  be 
used  for  improper  purposes  and  therefore  that  the  allowance 
or  disallowance  of  interrogatories  is  a  matter  for  the  discretion 
of  the  judge  and  they  should  be  allowed  or  disallowed  on 
the  merits  of  the  particular  case." 


Maliciona  prosecution 

In  an  action  for  malicious  prosecution,  where  the  fact  of 
the  prosecution  is  admitted    but  it  is  denied  that  it  was 
maUcious  or  without  reasonable  and  probable  cause,  the  plaintiff 
may  not  ask  the  defendant,  "  (1)  What  information  (if  any) 
had  you  that  induced  you  to  prosecute  the  plaintiff?    What 
steps  (if  any)  had  you  taken  before  commencing  the  said 
prosecution  to  ascertain  whether  the  charge  was  true  or  not  ? 
What  grounds  (if  any)  had  you  for  supposing  that  the  plaintiff 
had  committed  the  offence  charged?    Did  you  before  you 
commenced  the  said  prosecution  take  any  and  what  precau- 
tions or  make  any  and  what  inquiries  as  to  the  truth  of  the 
said  charge  and  what  was  the  result  of  each  such  inquiry? 
(2)  What  are  the  facts  and  circumstances  in  which  you  rely 
as  showing  that  you  had  reasonable  and  proper  cause  for 
the  said  prosecution  ?"(/). 

Regard  ought  to  be  bad,  amongst  other  things,  to  the 
nature  of  the  action  and  the  probable  consequences  which 
will  result  from  allowing  interrogatories.  In  an  action  for 
malicious  prosecution  there  are  special  reasons  for  caution 
m  allowing  such  interrogatories  as  those  set  forth  and  in  the 
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absence  of   special   circumstances  they  ought   not   to   be 
allowed  (k). 

Recovery  of  land 

In  an  action  for  recovery  of  land  the  parties  have  the  same 
right  to  interrogate  each  other  as  in  other  actions  (0,  except  that 
since  a  plaintiff  in  an  action  against  a  defendant  in  possession 
must  recover  on  the  strength  of  his  own  title  he  cannot  ask 
questions  which  attack  the  title  of  the  defendant,  as  it  is 
immaterial  merely  to  show  that  the  defendant  has  no  title  (n»). 
Under  special  circumstances  such  interrogatories  have  been 
allowed,  e.g.,  where  the  defendants  pleaded  possession  by  them- 
selves or  their  tenants  interrogatories  as  to  the  tenants* 
names  and  as  to  the  duration  and  date  of  the  tenancies  have 
been  held  to  be  relevant,  though  interrogatories  as  to  the 
nature  of  the  tenancies  were  disallowed  (n). 

The  plaintiff  may,  of  course,  interrogate  as  to  all  matters 
tending  to  support  his  own  case  and  may  seek  to  obtain  ad- 
missions in  support  of  his  own  title  (o).  Apart  from  the 
special  rule  governing  actions  for  discovery  of  land  mentioned 
above,  the  nature  of  the  title  to  land  must  be  disclosed  in  any 


{k)  Ib^perSuLBaaamrCoavB' 
HABDT,M.R.,»tp.  M7. 

'I)  Lyett  V.  Kennedy  (1883),  8 
Ai  {).  Cos.  217  ;  MiUer  v.  Kinoan, 
[19031  2  I.  R.  118  (interrogatories 
by  plaintiff) ;  Kettiewett  v.  Dygon 
(1868),  9  B.  &  S.  300;  Garle  v. 
RobiMon  (1867),  3  Jur.  (N.  S.) 
633;  Fliteroft  v.  Fletcher  (1886), 
11  Ex.  643  (intcrrogatoried  by 
defendant). 

(m)  Horton  t.  Donnington  {Lord) 
(1886).  2  T,  L.  R.  739 ;  Lydl  ▼. 
Kennedy,  mpra;    Horlin  v.   BoU 


(1867),  2  H.  ft  N.  249;  Eyre  v. 
Rodtert  (1891),  40  W.  R.  137; 
NieKM  V.  V.'heeler  (1886),  17 
Q.  B.  D.  101,  C.  A.;  Morris  v. 
Bdunrda  (1890),  IS  App.  Cas.  309 ; 
Chester  v.  Wortley  (1886),  17  C.  B. 
410;  Pye  v.  Butterfield  (1864),  34 
L.  J.  (Q.  B.)  17 ;  CromweU  v. 
Stoail  (1886),  1  T.  L.  R.  474. 

(n)  Eyre  v.  Rodgeri  (1891),  40 
W.  R.  137. 

(o)  LytU  T.  Kennedy,  mpra ; 
MiUer  t.  Kirtean,  tupra. 
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other  action  in  which  it  is  involved  (;,).  just  as  parties  to 
actions  must  disclose  the  nature  of  their  case,  though  not 
tne  evidence  in  support  (}). 

Under  the  rule  which  does  not  aUow  discovery  at  all  in 
actions  brought  to  establish  a  forfeiture  or  enforce  a  penalty  (r) 
questions  asked  for  the  mere  purpose  of  establishing  a  forfeiture 
in  an  action  for  the  recovery  of  land  will  be  disaUowed  (s). 

Interrogatories  as  to  the  docicments  in  the  possession  of 

a  party 
The  parties  are  not  allowed  under  ordinary  circumstances 
b  J  o  ^°*«7^**°"««  ^  to  what  documents  the  opposite  party 

an  affidavit  of  documents  has  been  made  nor  whether  the 
party  has  or  has  had  any  documents  other  than  that  dis 
closed  m  the  affidavit  (x). 

Interrogatories  for  the  purpose  of  cross-examination  of  the 
party  on  his  affidavit  of  documents  and  seeking  to  show  that 
privilege  from  production  for  inspection  has  been  improperly 
claimed  are  not  permitted  (,).     Under  exceptional  cW 


(p)  Cayhy  v.  Sandycroft  Brick 
Tile  and  CMitry  Co.  (1886),  33 
W.  R.  577;  Bidder  v.  Bridget 
(1886),  29Ch.D.  29.  C.  A.;  Tad- 
man  v.  Henman  (1893),  37  Sol.  Jo. 
478 ;  MUbank  v.  MUbank,  [19001 
1  Ch.  376. 

(?)  Garland  v.  Oram  (1890),  55 
J.  P.  374. 
(r)  See  arUe,  p.  14. 
(«)  Mexborough  (Earl)  v.    Whit- 
wood  Urban  Council,  [18971  2  Q  B 
HI,  C.  A.  ■ 

(I)  Jacobs  V.  Oreat  Western  Rail. 
Co.    [1884]   W.    N.    .33;     Hall  y. 


Truman,  Hanbury  and  Co.  (1885) 

29Ch.D.307,C.A.  '' 

(tt)  Hall  V.  Truman,  Hanbury  and 

Co.,  mpra;    Robinson  v.  Budgett 

and  Co.,  [1884]  W.  N.  94. 
(X)  Ibid. 

(y)  Nichott  V.  Wheeler  (1886).  17 
Q-  B.  D.  101,  C.  A.;  Morris  y. 
Edunrds  (1890).  15  App.  Cas.  309. 
In  a  recent  cam  where  the  defendant 
objected  to  produce  dooumenta  on 
the  ground  that  they  were  not  in 
his  sole  legal  posaewion,  an  interro- 
gatory aa  to  their  contents  and  re- 
quiring  the  defendant  to  exhibit 
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Btances  an  interrogatory  as  to  whether  a  party  has  or  has  had 
a  particular  document  or  particular  documents  in  his  posses- 
sion or  under  his  control  is  sometimes  allowed  (z),  but  not  a 
general  roving  interrogatory  as  to  documents  "  believed  to  be 
in  the  possession  of  the  party "  (a).  A  strong  prima  facie 
case  that  there  are  material  documents  relevant  to  the  issue 
in  the  action  in  the  possession  of  the  party  must  be  made 
out  (h). 

Questions  may  be  asked  as  to  the  contents  of  a  document 
which  has  been  lost  (c),  but  not  as  a  rule  as  to  the  contents  of 
an  existing  document  (d). 

In  order  to  prove  that  a  particular  letter  is  in  the  hand- 
writing of  a  party  he  may  be  asked  to  look  at  and  state 
whether  he  wrote  another  {e),  and  apart  from  the  question  of 
handwriting,  a  party  may  be  asked  whether  he  wrote  a  par- 
ticular document  if  the  document  is  material  to  an  issue  in 
the  action  (/).  The  party  is  entitled  to  see  the  document 
before  he  answers  (g). 
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copies  was  allowed  aed  qucere; 
Raltenberry  v.  Monro  (1910),  103 
L.  T.  560,  per  EvK,  J. 

(«)  Jones  V.  Monte  Video  Oaa  Co. 
(1880),  5  Q.  B.  D.  566.  C.  A. ;  Hall 
V.  Truman,  Hanbury  and  Co., 
supra;  Cait  v.  Tourlt  (1870),  22 
L.  T.  765;  NickM  v.  Wheeler, 
supra ;  WhUe  v.  Stafford  and  Co., 
[1901]  2  K.  B.  241,  246,  C.  A. 

(a)  Edison  and  Swan  United 
Electric  Light  Co.  v.  Holland,  <te. 
General  Electricity  Co.,  [1888J  W.  N. 
31,  C.  A. 

(b)  Ibid.  See  also  ShrewiXmry 
{Countess)  v.  Shrewi^ry  {Earl) 
(18S5),  80  L.  T.  Jo.  66 ;  «o.w  and 
Co.  V.  llolman  and  Sons  (1889),  5 


T.  L.  R.  606,  where  interrogatories 
were  allowed,  and  New  Zealand 
Shipping  Co.  v.  Tyser  A  Co.  (1892), 
8  T.  L.  R.  276,  where  interrogatories 
as  to  documents  in  the  hands  of 
other  persons  were  disallowed. 

(c)  Wolverhampton  New  Water- 
works Co.  v.  Hawksford  (1869),  7 
W.  R.  244, 

{d)  Herschfeld  v.  Clarke  (1866), 
11  Ex.  712. 

(e)  Jones  v.  Richards  (1885),  IS 
Q.  B.  D.  439. 

(/)  Dcdrymple  ▼.  Ledie  (1881), 
8  Q.  B.  D.  6;  LyeU  ▼.  Kennedy 
(No.  4)  (1884),  33  W.  R.  44. 

{g)  Dalrifmplt  v.  Le/ilie,  svpra, 
per  BowiM,  L.J.,  at  p.  8. 
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In  Lydl  v.  Kennedy  (h),  the  defendant  in  his  answers  to 
interrogatories  objected  to  disclose  certain  information  asked 
for  by  the  plaintiff  on  ihe  ground  of  professional  privilege 
which  the  Court  held  was  properly  claimed  in  law.    The 
plaintiff  sought  by  reference  to  certain   admissions  in  the 
answer  itself  and  from  documents  referred  to  in  the  inter- 
rogatories and  answer,  as  well  as  from  documents  scheduled 
to  the  defendant's  affidavit  of  documents,  to  show  that  the 
information  sought  was  obtained  under  circumstances  which 
negatived  the  claim  of  privilege,  and  he,  therefore,  sought  a 
further  answer.    It  wr  =<  held  that  no  further  answer  should  be 
required  as  the  admissions  in  the  answer  and  in  the  docu- 
ments referred  to  therein  only  raised  a  case   of  suspicion 
at  the  most,  which  might  be  capable  of  explanation  if  the 
defendant  were  at  liberty  to  make  a  further  affidavit. 

In  Hall  v.  Tnirmn,  Hanbury  d-  Co.  (t),  the  defendants  were 
required  to  make  an  affidavit  of  documents  in  their  possession 
or  power  relating  to  the  matter  in  question  in  the  action 
and  did  so.    No  further  affidavit  was  asked  for  by  the  plaintiff, 
and  it  was  admitted  that  no  such  application  could  succeed.' 
The  plaintiff  afterwards  obtamed  an  order  giving  him  leave 
to  deliver  interrogatories  for  the  examination  of  the  defendant, 
under  the  old  practice  before  the  particular  interrogatories 
proposed  to  be  delivered  were  considered  separately  by  the 
Court.    The  plaintiff  delivered  four  interrogatories,  of  which 
the  fourth  asked  whether  the  defendants  had  not  in  their 
possession  or  power  books,  etc.  not  mentioned  in  the  affidavit 
of  documents,  and  particularly  correspondence  between  the 
defendants  and  named  persons.    The  defendants  declined  to 
answer  the  interrogatory  on  the  ground  that  they  had  already 
made  an  affidavit  of  documents  and  it  was  held  that  they  were 


(A)  (1884),  27  Ch.  D.  1,  C.  A. 
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entitled  to  refuse  to  answer  it  on  the  ground  that  it  amounted 
to  a  cross-examination  of  the  defendant  on  his  former  affi- 
davit of  documents  and  that  was  a  thing  which  could  not  be 
allowed.  Lord  Justice  Cotton  went  on  to  say :  "  It  is  difficult 
no  doubt  to  say  what  circumstances  would  justify  the  putting 
of  an  interrogatory  as  to  documents  to  a  party  who  has 
already  made  a  sufficient  affidavit  of  documents.  But,  if  the 
Court  is  satisfied  that,  notwithstanding  the  affidavit,  there  is 
or  may  be  some  specified  relevant  document  or  documents  in 
the  possession  of  the  party  whom  it  is  desired  to  interrogate 
it  may  possibly  be  right  to  allow  an  interrogatory  to  be  put 
whether  that  particular  document  or  those  particular  docu- 
ments is  or  are  in  his  possession.  But  a  prima  facie  case 
must  be  shown  before  such  an  interrogatory  can  be  permitted, 
and  it  should  be  made  the  subject  of  a  special  application. 
Suppose  that  there  was  an  issue  as  to  a  particular  document 
which  prima  facie  ought  to  be  in  the  possession  of  a  defendant, 
it  may  be  (I  do  not  say  it  would)  that  it  would  be  proper 
to  allow  hi*^.  to  be  interrogated  about  it,  though  he  had 
already  made  a  sufficient  affidavit  as  to  documents.  But  in 
any  case  it  must  be  a  matter  for  the  discretion  of  the  judge 
to  say  whether  he  thinks  it  right  to  allow  this  to  be  done. 
And  in  my  opinion  it  would  never  be  right  to  allow  a  general 
roving  searching  interrogatory,  such  as  this  is,  to  be  put." 

In  NicMl  v.  Wheeler  {k),  an  action  for  the  recovery  of  land, 
the  defendant  clahned  that  certain  documents  mentioned  in 
his  affidavit  of  documents  were  privileged  from  production  on 
the  ground  that  they  supported  his  title  and  did  not  contain 
anything  impeaching  his  defence  or  supporting  the  plaintiffs 
case.  The  defendant's  affidavit  was  sufficient  in  the  face  of 
it,  but  the  plaintiff  proposed  to  administer  interrogatories  to 


(k)  (1886),  17  Q.  B.  D.  101,  C.  A. 
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the  defendant  for  the  purpose  of  showing  that  the  documents 
in  question  supported  the  plaintiff's  title  and  therefore  that 
they  were  not  privUeged  from  production.  It  was  held  by 
the  Court  of  Appeal,  following  Hall  v.  Truman,  Hanbury  d  Co., 
that  the  interrogatories  were  inadmissible. 

In  Rattenberry  v.  Monro  (I),  an  action  brought  against  a 
director  and  auditor  of  a  public  company  and  the  company 
claiming  to  set  aside  a  charge  upon  the  plaintiff's  interest 
under  the  will  of  a  testator  mentioned  in  the  pleadings,  of 
which  charge  the  defendants  were  trustees  for  the  compiiiy, 
one  of  the  defendants  objected  to  produce  documents  which 
he  said  he  had  in  his  possession  jointly  with  his  partners 
in  a  firm  of  chartered  accountants,  on  the  jround  that  they 
were  not  in  his  sole  legal  possession  or  power.    The  plaintiff 
sought  to  interrogate  the  defendant  as  to  the  contents  of 
the  documents  he  objected  to  produce  and  to  require  him  to 
exhibit  copies  of  the  documents  to  the  answer  to  the  interro- 
gatory,  and  it  was  held  by  Mr.  Justice  Eve  that  he  was 
entitled  so  to  do,  but  this  decision  seems  to  be  based  on 
insufficient  reasons  and  contrary  to  the  general  trend  of 
decisions  in  thfe  Court  of  Appeal  which  have  ah-eady  been 
cited,  and  seems  therefore  to  be  of  very  doubtful  authority. 


(I)  (1910),  103  L.  T.  560, 
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CHAPTER  VIa 

iNTERROaATORIES  IN  PARTICULAR  ACTIONS 

CANADIAN  NOTES 

Medical  Examinatiwi 

In  any  action  brought  to  recover  damages  or  other  compensa- 
tion for  or  in  respect  of  bodily  injury  sustained  by  any  person, 
the  Court  or  a  Judge  or  any  person  who  by  consent  of  parties 
or  otherwise  has  power  to  fix  Vae  amount  of  such  damages  or 
compensation  may  order  that  the  person  in  respect  of  whoso 
injury  damages  or  compensation  is  sought  shall  submit  to  be 
examined  by  a  duly  qualified  medical  practitioner  who  is  not 
a  witness  on  either  side  and  may  make  such  order  respecting 
such  examination  and  the  costs  thereof  as  he  may  think  fit. 
The  medical  practitioner  named  in  such  order  shall  be  selected 
by  the  Court  or  Judge  making  the  order  and  may  afterwards 
be  a  witness  at  the  trial  unless  the  Judge  before  whom  the 
action  is  tried  otherwise  directs  (Con.  Rule  462). 

The  Court  has  no  power  to  order  a  plaintiff  to  attend  and 
submit  to  an  examination  of  her  person  by  surgeons  chosen  by 
the  defendants  {Beily  v.  City  of  London,  14  P.  R.  171). 

During  such  examination  the  medicd  practitioner  appears 
to  have  no  power  to  interrogate  the  examinee  {Chuse  v.  Cole- 
man, 16  P.  R.  494,  541). 

Examination  of  property 

The  Judge  by  whom  any  cause  or  matter  is  tried  with  or 
without  a  jury  or  before  whcni  any  cause  or  matter  is  brought 
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by  way  of  appeal  may  inspect  any  property  or  thing  con- 
cerning which  any  question  arises  therein  (Con.  Rule  570). 

A  -'.ity  in  a  cause  or  matter  may  apply  to  the  Court  or  a 
Judg  •  an  order  for  the  inspection  by  the  jury  or  by  himself 
or  by  witnesses  of  any  real  or  personal  property,  the  mspec- 
tion  ol  Tvliich  may  be  material  to  the  proper  determination  of 
the  question  in  dispute,  and  the  Court  or  a  Judge  may  make 
such  order  upon  such  terms  as  to  costs  or  otherwise  as  the 
Court  or  Judge  may  think  fit  (Con.  Rule  571 ;  see  also  Con. 
Rule  1096).  The  order  can  be  made  by  a  Deputy  Judge  as 
a  Local  Judge  of  the  High  Court  upon  short  notice. 

This  Rule  is  confined  to  cases  in  which  the  property  of 
which  mspection  is  sought  is  in  the  possession,  custody,  or 
control  of  the  party  against  whom  the  order  is  desired  (HtU< 
V.  Union  Loan  and  Savings  Coy.,  19  P.  R.  1). 


Examination  in  aid  of  execviian 
Of  judgment  debtora 

Where  a  judgment  is  for  the  recovery  by,  or  payment  to, 
any  person,  of  money  or  costa,  the  judgment  creditor  may, 
without  an  order,  examine  the  judgment  debtor  upon  oath 
before  a  Master  or  Local  blaster,  or  an  Examiner,  or  before 
one  of  the  Registrars,  Local  Registrars,  or  Deputy  Clerks  of 
the  Crown  or  before  the  Judge  of  the  County  Court  of  the 
Coimty  within  which  such  debtor  resides,  or  before  any  Official 
Referee  (or  by  the  order  of  the  Court  or  a  Judge  before  any 
other  person  to  be  named  in  such  order)  touching  his  estate 
and  effects,  and  as  to  the  property  and  means  he  had  when 
the  debt  or  liability  which  was  the  subject  of  the  cause  or 
matter  in  which  judgment  has  been  obtained  against  him  was 
incurred  (or  in  the  case  of  a  judgment  for  costs  only,  at  the 
time  of  the  commencement  of  the  cause  or  matter),  and  as  to 
the  property  and  means  he  still  has  of  discharging  the  said 
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judgment,  and  as  to  the  disposal  he  had  made  of  any  property 
since  contracting  such  debt  or  incurring  such  liabiUty  (or  in 
case  of  a  judgment  for  costs  only,  since  the  conunencement  of 
the  cause  or  matter)  and  as  to  any  or  what  debts  are  ovnng  to 
him  (Con.  Rule  900  (1)).  In  County  Court  cases  the  examina- 
tion may  also  be  had  before  the  Clerk  of  the  County  Court 
(Con.  -tule  900  (2)). 

In  High  Court  cases,  an  examination  of  a  judgment  debtor 
on  which  fees  may  be  payable  otherwise  than  in  law  stamps 
shall  not  be  taken  before  the  Judge  of  the  County  Court,  or 
Local  Judge  of  the  High  Court,  or  Local  Master  being  also  a 
Judge  of  the  County  Court,  by  whom  the  order  or  appoint- 
ment  for  the  examination  has  been  issued  (Con.  Rule  901). 

A  judgment  debtor  cannot  be  summoned  for  examination 
after  judgment  when  an  opposition  to  the  seizure  is  pending 
{Duplessio  V.  Quinn,  6  Que.  P.  B.  222). 

Where  a  judgment  is  against  a  corporation,  the  judgment 
creditor  may,  in  Uke  manner,  exanoine  any  of  the  officers  of 
such  corporation,  upon  oath,  before  a  Judge  or  other  officer 
authorized  to  take  an  examination  under  Rule  900,  touching 
the  names  and  residences  of  the  stockholders  in  the  corpora- 
tion, the  amount  and  particulars  of  the  stock  held  or  owned 
by  each  stockholder  and  the  amount  paid  thereon,  and  as  to 
what  debts  are  owing  to  the  said  corporation,  and  as  to  the 
estate  and  effects  of  the  corporation ;  and  as  to  the  disposal 
made  by  it  of  any  property  since  contracting  the  debt  or 
liabiUty,  in  respect  of  which  the  said  judgment  was  obtained, 
or  in  the  case  of  a  judgment  for  costs  only,  since  the  com- 
mencement of  the  cause  or  matter  (Con.  Rule  902). 


0/  certain  persona  aa  to  a  debtor's  mearu 

Where  judgment  has  been  obtained  aa  aforesaid,  the  Court 
or  a  Judge,  on  the  application  of  the  judgment  creditor,  may 
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order  any  clerk  or  employer  of  the  judsmeiit  debtor,  or  any 
person,  or  the  officer  or  officers  of  any  corporation,  to  whom 
the  debtor  has  made  a  transfer  of  his  property  or  effects, 
exigible  mider  execution,  since  the  date  when  the  liability  or 
debt  which  was  the  subject  of  the  action,  in  which  judgment 
was  obtained  was  incurred  (or  where  the  judgment  is  for  cos.s 
only  smce  the  commencement  of  the  cause  or  matter),  to  attend 
8t  the  county  town  of  the  county  in  which  such  person  resides, 
before  a  Judge  or  officer  authorized  to  take  an  exammation 
under  Eule  900,  and  to  submit  to  be  examined  upon  oath  as 
to  the  estate  and  effects  of  the  debtor,  and  as  to  the  property 
and  means  ho  had  when  tht  debt  or  liability  aforesaid  was 
incun-ed  (or  in  the  case  of  a  judgment  for  costs  only,  at  the  date 
of  the  commencement  of  the  cause  or  matter)  and  as  to  the 
property  or  means  he  still  has  ox  discharging  the  judgment, 
and  as  to  the  disposal  he  has  made  of  any  property  since  con' 
tracting  the  debt  or  incurring  the  liabiUty,  and  as  to  any  debts 
owing  to  him.    The  examination  shall  be  for  the  purpose 
of  discovery  only,  and  no  order  shall  be  made  on  the  evidence 
given  on  such  examination  (Con.  Rule  903). 

Where  the  Court  or  a  Judge  is  satisfied  that  there  is  reason- 
able  ground  for  supposing  that  any  person  or  corporation  is  in 
possession  of  any  property  of  the  judgment  debtor  exigible 
under  execution,  the  Court  or  Judge  may  order  such  p-rson  or 
any  officer  of  said  corporation  to  attend  and  submit  to  examina- 
tion vivd  voce  upon  oath  before  an  examiner  named  in  the 
order,  touching  thi'  property  and  means  of  the  judgment 
debtor  (Con.  Rule  904). 


11 


Compelling  ciiendance 

A  person  hable  to  be  examined  under  Rules  900, 901,  902, 903 
and  904,  supra,  m&y  be  compelled  to  attend  and  testify,  and  to 
prodace  books  and  documents,  in  the  same  manner  ami  subject 
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to  the  same  ralee  of  examination  as  in  the  case  of  a  witness 
(Con.  Rule  905). 

Examination  in  other  ca$es 

Where  a  difficdty  arises  in  or  about  the  execution  or  en- 
forcement of  a  judgment,  the  judgment  creditor  interested 
may  apply  to  the  Court  or  a  Judge,  and  the  Court  or  Judge 
may  make  such  order  thereon  for  the  attendance  and  examina- 
tion of  any  party  or  person  as  may  seem  just  (Con.  Rule  910). 
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CHAPTER   Vn 

Practice  as  to  Intioiiuogatorier 

Application  for  leave.— Under  the  present  practice  interro- 
gatories cannot  in  any  case  bo  delivered  without  leave,  and 
the  particular  interrogatories  proposed  to  bo  delivered  n)'i8t 
Iw  submitted  to  the  Court  or  judge  (</).  The  application  for 
leave  is  mude  to  a  blaster  in  Chambers.  No  affidavit  is 
necessary  in  support  of  the  application.  In  theorv  it  can 
be  made  on  the  hearing  of  the  summons  for  directions  or  its 
equivalent,  but  as  leave  is  not  generally  given  till  after  the 
defence  has  been  delivered,  on  the  ground  that,  till  then,  the 
issues  with  regard  to  which  alone  questions  can  be  asked 
are  not  determhiod  (M,  the  application  is  rarely  made  on 
the  hearing  of  the  summons  but  a  separate  application  is 
made.  Before  making  it  the  proiwsed  interrogatories  must 
be  drawn  and  a  copy  delivered  to  the  opposite  party  with 
notice  of  the  date  of  the  application.  The  interrogatoriert 
must  be  drawn  up  in  the  form  provided  in  the  Appendix 
to  the  Rules  of  the  Supreme  Court  with  such  variations  as 
ih  !  circumstances  may  require  (r).  Each  question  must  bo 
numbered  consetutivtly,  aa  far  as  possible  should  form  the 
subject  of  a  separate  interrogatory  and  should  be  put  in  the 
phiiitsl  language  iumI   n>,anner  possible.     Long  and  prolix 
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questions  invite  and  generally  lead  to  vague  and  iudeiinitu 
iiiiswers.  Where  there  are  more  defendants  taan  one  a  note 
luust  be  put  at  the  end  of  the  interrogatories  specifying 
wliich  each  defendant  is  required  to  answer.  On  the  hearing 
of  the  appUcation  the  master  considers,  whether  interro- 
gatories ought  to  he  allowed  at  all,  for  he  has  a  discretion  to 
refuse  leave  to  deUver  any((/).  He  must  also  consider  any 
offer  to  deliver  particulars  or  to  make  admissions  or  to  pro- 
duce documents  which  relate  to  the  matter  in  question  (c).  If 
the  master  decides  to  allow  any  interrogatories  he  then  considers 
the  particular  ones  sought  to  be  delivered  and  if  necessary 
hears  argument  on  both  sides  for  and  against  allowing  any 
particular  one.  As  has  already  been  noticed,  he  must  give 
leave  as  to  such  only  of  the  interrogatories  submitted  to  him 
as  he  shall  consider  necessary  either  for  disposing  fairly  of 
the  cause  or  matter  or  for  saving  costs  (/).  The  party  can 
raise  various  objections  to  the  interrogatories  being  delivered 
at  all  or  to  any  particular  interrogatory  and  should  do  so, 
not  allowing  it  to  pass  without  opposition  because  he  can 
take  an  objection  in  !,he  answer  (gr).  But  all  the  master  has 
to  decide  is  whether  the  interrogatory  ought  to  be  allowed  (/t), 
:ind  the  fact  that  though  it  is  relevant  and  proper  the  party 
to  whom  it  is  about  to  be  delivered  may  have  good  grounds 
lor  declining  to  answer  it  is  no  ground  for  not  allowing  it. 
(Jn  the  other  hand  the  fact  that  the  master  after  argument 
lias  allowed  it  is  not  conclusive  that  it  must  be  answered  (i). 
The  party  can  still  raise  in  his  answer  any  proper  objection 
to  it. 


H' 


((<)  Vodd  V.  Delap,  [1906]  W.  N. 
57.  78.  C.  A. 
{e)  It.  S.  C. ;  O.  31,  r.  2. 

(g)  Se<%  |>c».»/.  . .  138. 


(A)  See  Tye  v.  WMmghltj  {Ifm), 
38  Sol.  Jo.  33«. 

(i)  Perk  V.  Ray.  [1804]  3  Cli.  282, 
C.  A. 
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There  is  power  to  order  security  for  the  costs  of  the 
interrogatories,  but  as  has  already  been  stated  this  power  is 
rarely  resorted  to  at  the  present  time  (k). 

After  the  master  has  considered  all  the  proposed  interro- 
gatories he  initials  a  copy  of  them  as  allowed  and  makes  the 
order.  This  must  be  drawn  up  and  served  on  the  opposite 
party  together  with  a  copy  of  the  interrogatories  as  allowed. 
Personal  service  is  not  necessary  (l),  service  on  the  solicitor 
of  the  party  to  be  interrogated  being  suflBcient  (m). 

In  the  King's  Bench  Division  an  appeal  lies  from  the 
master's  decision  allowing  or  disallowing  interrogatories  to  the 
judge  in  chambers  (n).  In  the  Chancery  Division  there  is  no 
such  thing  as  an  appeal  proper  from  the  master  to  the  judge, 
but  the  parties  can  insist  on  the  matter  being  referred  to  the 
judge  in  person.  From  the  judge  an  appeal  lies  to  the  Court 
of  Appeal  by  leave  of  the  judge  or  of  the  Court  of  Appeal,  but 
not  without  leave  (o).  As  a  rule  the  Court  of  Appeal  will  not 
interfere  with  the  order  of  the  judge  as  what  interrogatories 
shall  be  allowed  is  a  question  within  his  discretion,  but  the 
Court  of  Appeal  will  reverse  the  order  if  some  error  in 
principle  or  serious  injustice  is  shown  (p). 

One  defendant  has  no  lorus  standi  to  appeal  against  an 
order  that  another  defendant  should  answer  interroga- 
tories (q). 

The  aniwer.— Interrogatories  must  be  answered  by  affidavit, 
to  be  filed  in  the  Filing  Department  of  the  Central  Office  or  in 
the  District  Registry  as  the  case  may  be,  within  ten  days  from 


(ifc)  S«e  tmU,  p.  M. 

(1)  LiUU  T.  Bobertt  (1874),  30 
L.  T.  367. 

(w)  Re  MukaMtT  (1878),  47  L.  J. 
(»:ii.)  vm. 

(n)  K.  S.C:  0.54,r.  21. 


(o)  Judioature  Act,  1884  (57  ft  58 
Viot.  0.  16),  •.1(1). 

(p)  Ptfk  r.  Ray,  fl894]  3  Ch. 
282.  C.  A.,  per  Lirdliy,  L.J.,  st 
p.  28fl. 

(2)  lb.  at  p.  286. 
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the  time  the  interrogatories  were  delivered,  or  within  such 
other  time  as  may  have  been  ordered  (r).  As  has  already  been 
noticed  in  cases  where  security  for  costs  is  ordered  to  be  given  by 
payment  into  Court,  the  time  for  filing  the  answer  begins  to  run 
from  the  date  of  the  service  of  the  copy  receipt  of  the  payment 
in  («).  The  time  for  filing  the  answer  may  be  extended  by 
consent  (t)  or  by  order  («).  An  office  copy  of  the  affidavit 
must  be  taken  by  the  party  filing  it  for  production  when 
necessary  (x).  If  the  affidavit  in  answer  exceeds  10  folios  it 
must  be  printed  unless  the  Court  otherwise  orders  (y).  There 
is  power  to  dispense  with  the  necessity  for  printing  (a). 

The  affidavit  must  be  in  the  form  provided  in  the  appendix 
to   the    rules   with   such  variations  as  circumstances  may 

require  (a). 

As  a  rule  the  affidavit  in  answer  should  be  divided  into 
paragraphs  numbered  consecutively  and  each  interrogatory 
dealt  with  in  a  separate  paragraph  (b).  The  answer  must 
deal  with  each  interrogatory  and  must  either  answer  it 
specifically  and  substantially  or  must  state  that  the  party 
objects  to  answer  it  and  state  the  grounds  for  so  objecting. 
The  answer  must  as  a  rule  be  confined  to  auswering  the 
question  put,  but  any  necessary  or  reasonable  explanation  or 
qualification  may  be  added  if  the  answer  would  be  unfair, 
incomplete,  or  misleading  without  it  (c).    The  matter  so  added 


(r)  R.  S.  C. ;  0.  31,  r.  8. 

(«)  See  ante,  p.  65. 

(0  R.S.  C;  0.  64,r.8. 

(t»)  R.S.  G.;  0.  64,  r.  7. 

(i)  Marskatt  v.  National  Pro- 
mneial  Bank  ofEn^nd,  Lid.  (1892), 
61  L.  J.  (OH.)  46S ;  Ltvi  t.  Taylor, 
[1903]  W.  N.  183. 

(y)  R.  S.  C;  O.  31,  r.  9,  and 
R.  S.  C. ;  O.  63,  r.  3. 


(z)  WM  V.  Boonford  (1876),  46 
L.  J.  (CH.)  288. 

(a)  R.  S.  C. ;  0.  31,  r.  9.  Form  : 
Appendix  B.,  No.  7. 

(b)  Ddl^tuk  V.  Lowther,  [1899] 
2  Q.  B.  690. 

(c)  LyM  ▼.  Kaui^  (1884).  33 
W.  R.  44 :  Lydl  v.  Kennedy  (1884), 
27  Cb.  D.  1,  14,  C.  A. 
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must,  however,  be  relevant  (r/)  and  must  not  extend  to  an 
inordinate  length  and  be  ambiguous  (,). 

If  the  question  is  one  which  cannot  be  objected  to  the 

party  interrogated  must  answer  it  fully  to  the  best  of  his  own 

knowledge,  information,  recollection  and  belief  (/).     More- 

over,  if  the  acts  inquired  about  are  such  as  in  the  ordinary 

course  of  business  would  be  done  by  or  known  to  his  servants 

or  agents  he  cannot  escape  answering  by  saying  that  he  has 

no  personal  knowledge  of  the  matter  inquired  into,  but  he 

must  also  make  inquiries  of  his  servants  or  agents  and  state 

the  result  of  such  inquiries  (7).    Bankers  and  solicitors  may 

be  mcluded  in  the  term  agent  {h).     The  principle   is  that 

their  knowledge  is  his  knowledge  and  he  is  therefore  bound 

to  answer  in  respect  of  that  knowledge  (t). 

But  unless  the  acts  in  question  were  obviously  done  by  the 
imrty's  servants  or  agents,  or  with  their  knowledge,  inquiries 
need  not  be  made  from  them  if  the  form  of  the  interrogatory 


(d)  lb.;  Peytonv. Hurting (1873), 
L.  R.  9,  C.  P.  9. 

(e)  LyeU  v.  Kennedy  (1884),  33 
W.  R.  44;  Richards  v.  Crawshau 
(1892),  8  T.  L.  R.  446. 

(/)  LyeU  V.  Kennedy  (1883),  9 
App.  C«8.  81,  per  Lord  Blackburn 
at  p.  *5 ;  Foakea  v.  Webb  (1884), 
28  Ck  D.  287,  289 ;  DalrympU  v. 
Ledie  (18«1),  8  (J.  B.  B.  5 ;  Iloff. 
mann  v.  PoatiB  18«»).  L.  R.  4  Ch. 
673 ;  compare  WeMtach  Incan- 
deaciM  Gaa  Ligkti.ig  Co.  v.  New 
Sunlight  Incandescent  Co.,  [19001 
2  th.  1,  C.  A, 

((j)  Bolekow  V.  F%»her  (1882),  tO 
Q.  B.  D.  161,  169.  C.  A. ;  Amitrmm 
V.  Bank  oj  lirilish  Columbia  (1876). 
2  Ch.  »)-14,  iiu7,  (i5!» ;  »'ehl>nch  Inoi,,- 


deacent  Qaa  Lighting  Co.  v.  New 
Sunlight  IneandeMent  Co.,  supra, 
at  pp.  10,  11 ;  Manby  v.  Betmeke 
(1856),  8  De  G.  M.  &  G.  476,  C.  A. ; 
A.-O.  V.  Rees  (1849),  12  Bear.  50  \ 
Neave  v.  JUarlborough  (Duke)  (1836), 
6  L.  J.  (KX.  EQ.)  98;  PaviU  v. 
North  Meiropditan  Tramvoaya  Co. 

(1883),48L.T.730. 
(h)  AUiott   V.    Smith,    [1893]    2 

Cb.    Ill ;     Andtraon   v.    Bank   of 

British  Columbia  (1876),  2  Ch.  D. 

644,  C.  A.,  at  p.  669 ;  Rasbotham  v. 

Shropahire    Union   Bailwaye,    «fcc., 

Co.  (1883),  24  Ch.  D.  110,  at  p.  113; 

Buickaw  V.  Fiahtr,  aupra,  at  p.  171, 

ftr  LlNDLEY,  L.J. 

(»■)  Alliolt  V.  Smith,  svpra. 
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does  not  specifically  require  the  party  to  make  such  inquiries 
and  asks  for  all  the  information  he  can  get  from  his  servants 
or  agents  (fc).  Where  the  agent  is  no  longer  under  the  party's 
control  or  is  in  such  a  position  that  it  would  not  be  reasonable 
to  force  the  party  to  communicate  with  him,  the  party  may 
be  relieved  from  the  obligation  to  make  inquiries  of  him  (I). 

The  party  interrogated  must  also,  where  necessary, 
examine  documents  in  his  own  possession  or  power,  or  in  the 
possession  or  power  of  his  servants  or  agents  to  enable  him  to 
answer  the  questions  fully  and  accurately  (m).  A  document 
is  in  a  party's  power  for  this  purpose  if  he  has  an  enforceable 
right  to  inspect  it  (»).  But  a  party  is  not  bound  to  examme 
documents  which  are  equally  accessible  to  the  party  interro- 
gating (o).  _ 

The  duty  the  party  interrogated  lies  under  to  answer  fully 
may  be  thus  summed  up:  "However  disagreeable  it  may  be 
to  make  the  disclosure,  however  contrary  to  his  personal 
interests,  however  fatal  to  his  case,  the  party  interrogated  is 
required  and  compelled  to  set  forth  aU  he  knows,  believes  or 
thinks  can  elicit  from  the  servants  or  agents  in  relation  to  the 
matters  in  question  "  (p). 

In  Bolckou;  Vaughan  and  Co.  v.  Fiiihir,  an  action  by 
cargo  owners  against  the  owners  of  a  ship  for  a  loss  alleged 
to  have  arisen  from  negligence  in  the  navigation  of  the  ship 
by  which  she  ran  ashore  and  was  stranded,  interrogatories 
were  delivered  on  behalf  of  the  plaintiff  as  to  what  was  done 
by  those  on  board  with  regard  to  the  navigation  of  the  ship 


1    ';■ 
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(k)  RMbotham  v.  Shropshire 
Union  Railways,  «fcc.,  Co.,  supra. 

(I)  Bokkow  V.  Fisher,  supra,  at 
pp.  169,  171. 

(m)  Taylor  v.   Ritndrll  (1843),   I 

I'll.  2'iJ. 


(n)  Ih.  Sco  also  EmmoU  «fc  Co. 
V.  WaUers,  [1891]  W,  N.  79. 

(o)  Lydl  V.  Kennedy  (1884),  27 
Ch.  D.  161,  C.  A. 

(p)  Flight  V.  Robinson  (1844).  8 
B«;ar.  22,  per  Ix)rd  Lang  dale. 
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at  the  time  of  the  accident.    The  defendants  in  the  final 
answer  (after  several  answers  had  been  held  to  be  insufficient) 
only  answered  as  to  one  point  and  alleged  that  save  as  aforesaid 
they  had  no  knowledge  or  information  respecting  the  matters 
inquired  into  by  the  said  interrogatories,  nor  had  they  obtained 
statements  of  the  officers  or  of  the  crew  who  were  in  charge 
of  the  vessel,  that  they  were  not  mariners  and  had  no  know- 
ledge of  navigation  which  would  enable  them  to  give  an 
opinion  of  any  of  the  matters  inquired  into  by  the  interroga- 
tories.   It  was  held  by  the  Court  of  Appeal  that  the  answer 
was  insufficient  and  Lord  Justice  Brett  said:  "In  my  opinion 
a    party   is   not    excused   from  answering   with   regard   to 
certain  acts  by  saying  that  he  himself  was  not  present  when 
those  acts  might  have  been  done,  but  his  servants  or  agents 
were,  if  those  acts  were  such  as  in  the  ordinary  course  of 
business  would  be  done  by  or  be  known  to  his  servants  or 
agents.    I  think,  however,  that  he  would  not  be  bound  to 
answer  as  to  that  which  was  only  known  to  his  servants  or 
agents  accidentally  and  not  in  the  ordinary  course  of  business 
And  although  the  acts  might  be  such  as  would  be  known  to' 
his  servants  or  agents  in  the  ordinary  course  of  business,  I 
thmk  he  would  sufficiently  answer  that  whether  such  acts 
were  or  were  not  done  was  not  personally  known  to  him  and 
that  the  person  who  was  his  servant  or  agent  at  the  time  at 
which  they  were  supposed  to  have  been  done  was  no  longer 
his  servant  or  agent  or  under  his  control  or  in  such  a  position 
that  It  would  not  be  reasonable  to  force  him  to  communicate 
with  him.    That  is  not  the  present  case,  where  on  behalf  of 
the  defendants  it  is  contended  that. although  the  acts  in  the 
ordinary  course  of  business  would  be  the  acts  of  their  servants 
or  agents,  or  known  to  them,  and  there  would  be  no  difficulty 
whatever  in  obtaining  the  information  from  them,  yet  that 
the   defendants  were   not    bound   to  answer   because    they 
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themselves  were  not  personally  present.    That  is  a  conten- 
tion which  in  my  opinion  cannot  be  supported." 

Where  party  it  corporate  body.— If  the  party  interrogated 
be  a  body  corporate  or  a  company  whether  incorporated  or  not 
the  person  who  is  ordered  to  answer  the  interrogatories  (q)  is 
only  bound  to  give  such  information  as  to  the  corporation 
or  company  if  an  individual  would    have   been  bound  to 

give. 

He  is  the  alter  ego  of  the  corporate  body  or  company 
for  that  purpose  (r),  and  his  answer  binds  it  as  an  admis- 
sion («). 

He  is  therefore  bound  to  answer  as  to  his  own  individual 
knowledge  and  to  get  information  from  the  other  servants 
of  the  corporate  body  or  company  who  have  done  the  acts 
inquired  into  or  acquired  the  knowledge  necessary  to  answer 
the  questions  set  in  that  capacity  as  such  servants  (<),  but 
he  need  not  make  inquiries  of  directors  or  other  officers, 
about  matters  which  have  not  come  to  their  knowledge 
in  their  official  capacity  nor  need  he  give  information  which 
has  come  to  his  own  knowledge  outside  the  scope  of  his 
employment  (m).  If  an  order  is  made  for  a  corporation  to 
answer  interrogatories  by  the  town  clerk,  he  may  object  to 
give  information  obtained  by  him  as  solicitor  to  the  corpora- 
tion for  the  purposes  of  the  action  {x),  but  this  does  not  hold 


iq)  See  ante,  p.  23. 

(r)  Berkeley  v.  Standard  DiteotttU 
Co.  (1879),  13  Ch.  D.  97,  C.  A.,  per 
Thssioeb,  L.J.,  at  p.  101. 

(«)  Craddock  v.  Bntuh  Soulh 
Africa  Co.,  [1896]  2  Q.  B.  153,  C.  A. ; 
WtM>aeh  Ineandeaeent  Gas  lAgUing 
Co.  V.  New  Sunlight  Incandescent 
Co.,  [1900]  2  Ch.  1,  9, 12. 

(t)  SouihtoarkWdUerCo.v.  Quirck 


(1878),  3  Q.  B.  D.  31S,  G.  A.,  per 
Cotton,  L.J.,  at  p.  321. 

(«)  Welsbaek  Incandescent  Qas 
Lighting  Co.  ▼.  New  SunligM 
Incandescent  Co.,  supra,  at  pp.  10, 
11.  Compare  Batckow  v.  Fisher 
(1882),  10  Q.  B.  D.  161,  at  p.  169. 

(x)  Salford  Corporation  v.  Lever 
(1890),  24  Q.  B.  D.  G!»5. 
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good  where  the  corporation  has  the  option  of  answering  by 
another  officer  Oy). 

Objections  to  answer.— As  has  already  been  seen  (z),  the 
mere  fact  that,  after  argument,  the  Court  has  allowed  a  certain 
interrogatory  to  be  put,  does  not  in  itself  shut  out  the  party 
interrogated  from  objecting  to  answer  it  (a).     The  rules  of 
the  Supreme  Court  { rovide  that  any  objection  to  answering 
any  one  or  more  of   several  interrogatories  on  the  ground 
that  it  or  they  is  or  are  scandalous  (6),  or  irrelevant  (c),  or  not 
huna  jhU'  for  the  purpose  of  the  cause  or  matter  ((/),  or  that 
the  matters  inquired  into  are  not  sufficiently  material  at  that 
stage  (f),  or  on  any  other  ground  of  a  like  nature  (/),  may 
l>e  taken  in  the  affidavit  in  answer  (/y).    Most  of  these  ob- 
joctions  are  in   practice  dealt  with  on  the  hearing  of  the 
api)lication   for   leave  to  deliver  interrogatories,  and  though 
they  may  again  be  taken  in  the  answer,  the  objections  actually 
mot  with  in  practice  are  objections  founded  on  professional 
l)rivilege,  liability  to  criminate,  and  similar  grounds,  which 
also  apply  to  discovery  of  documents,  and   are  considered 
fully  elsewhere  (n).    It  is  sufficient  to  state  here  that  the 
principal  objections  which  are  and  may  be  raised  to  answering 
interrogatories  are  — 

(1)  That  to  answer  the  question  might  tend  to  criminate 
the  party  answering  or  render  him  liable  to  a 
criminal  charge  or  might  tend  to  prove  such  a 
charge  against  him  (,).      This  applies  for  instance 


(y)  flufansm  Corporaliim  v.  Quirk 
(iSliti),  5  C.  r.  I).  I.W. 

(i)  Antf,  p.  131. 

(O)  I'cek  V.  Haij,  [l8'Jt|  .T  (  h. 
i'M2.  C.  A. 

(h)  Son  ««/(■,  p.  02, 

(<•)  .Sir  nnli-,  p.  68. 

((/)  See  nnti\  p.  0(S. 


(')  S<-(^  nntc,  pp.  34  ft  x,^. 

if)  Fi.shrr    V.    Owen    (IH78).    8 
«li.  1).  045,  V.  A. 

(7)  IMS.  C:  O.  31.  r.  0. 

(A)  .S<i>  pp.  213  itttq. 

(i)  Lfi   V.   Head  (184a), 
381. 
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to  interrogatories  in  support  of  a  charge  of  main- 
tenance (A)  or  of  libel  (0-  It  is  sufficient  to  say  in 
the  answer :  "  I  decline  to  answer  upon  the  ground 
that  my  answer  might  tend  to  criminate  me  "  ;  belief 
that  it  would  criminate  the  party  answering  need 
not  be  asserted  (m) ; 

(2)  That  to  answer  the  interrogatory  might  expose  him 

to  the  exaction  of  a  penalty  or  to  forfeiture  (n) ; 

(3)  That   the   only   information   the    party  interrogated 

has  arose  from  confidential  privileged  communi- 
cations with  his  solicitors  or  their  agents  (o) ; 

(4)  That  public  policy  requires  that  the  interrogatories 

should  not  be  answered  (p) ; 

(5)  That  to  answer  the  interrogatory  would  compel  the 

party  answering  to  disclose  the  evidence  which  ho 

intends  to  call  at  the  trial  or  the  names  of  his 

witnesses  (7). 

The  objection  to  answer  an  interrogatory  must  be  raised 

in  the  answer  by  the  party  interrogated  stating  that  he  objects 

to  answer  the  particular  interrogatory  or  interrogatories  and 

stating  the  ground  on  which  he  so  objects  (r).    Each  question 

must  be  taken  by  itself  and  answered  or  the  objection  to 

answer  it  stated  («),  unless  the  same  objection  applies  to 


(ifc)  Alabaster  v.  Harnett  (1894), 
70  L.  T.  375. 

(I)  Lamb  V.  Munsttr  (1882).  10 
Q.  ».  D.  110;  ma  V.  Campbell 
{l87r>),L.  R.  IOC.  1'.  222. 

(ni)  Lamb  v.  Mitnster,  supra,  and 
Hoo  post,  p.  253. 

(n)  S<<e  ante,  p.  14. 

(o)  Kennedy  v.  LytU  (1883).  23 
(:h.  D.  387 ;  9  App.  Cm.  81  ; 
Froetor  t.  SmiUs  (188(1),  65  L.  .1. 
(CH.)  527  ;  Pf<iCti>r  v,  /?«»«;« (1886), 


3  T.  L.  R.  229;  SioitUfome  y. 
Nelson  (1863).  16  Beav.  416 ;  Clegg 
V.  Kdmomlson  (1856).  22  Beav.  125. 
This  ground  is  diocussed  more  fully 
at  pp.  213  et  leq. 

(p)  Seo  pott,  pp.  267  et  S(q. 
{q)  Sc(<  ante,  pp.  76  et  seq 
(r)  Church  v.   Perry  (1877),  36 
L.  T.  613:    Smith  ▼.  Berg  (1877), 
36  L.  T.  471. 

(»)  Dalgkish  v.    iMothrr,  [18«J>1 
2  Q.  B.  6W.  C.  A.,  «t  p.  594. 
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interrogatories  which  can  be    bracketed    together.     Where 
an  interrogatory  is  objected  toon  the  ground  of  irrelevancy, 
there  is  some  authority  for  saying  that  the  reasons  for  the 
objection  need  not  be  stated  (0.    There  is  also  authority  for 
the  statement  that  the  party  interrogated  need  not  answer 
at  all  as  to  conclusions  of  law  as  opposed  to  matters  of  fact  (h) 
AppUcation  for  further  and  better  answer.-If  any  person 
interrogated  omits  to  answer  or  answers  insufficiently  the 
party  interrogating  cannot  take  any  exception  to  the  affidavit 
in  answer  but  may  apply  to  the  Court  or  a  judge  for  an  order 
requmng  him  to  answer  or  to  answer  further  as  the  case  may 
be.    And  an  order  may  be  made  requiring  him  to  answer  or 
answer  further  either  by  affidavit  or  by  viva  voce  examination 
as  the  judge  may  direct  (x).    The  application  is  made  to  a 
master  in  chambers,  by  notice  under  the  summons  for  direc 
tions.    The  notice  should  specify  the  particular  interrogatory 
or  interrogatories  as  to  which  an  answer  or  further  answer  is 
required  (y),  unless  an  answer  or  further  answer  is  required  as 
to  them  all(^).    The  application   must  be  made  within  a 
reasonable  time  after  the  answer  is  filed  (a). 

Where  an  answer  is  objected  to  as  being  insufficient,  the 
master,  on  considering  whether  a  further  answer  should  be 
ordered,  must  deal  only  with  the  question  of  sufficiency  and 
cannot  concern  himself  with  the  truth  of  the  answer  (i).    The 


(t)  Chunk  V.  Perry  and  Smith  v. 
Berg,  supra. 

(tt)  MucklestoH  r.  Brown  (1801), 
6  Vm.  52  J  Wigram,  Lawof  Digoovery, 
6'k. 

(x)  R.  S.  C;  0.  31,  rr.  lO&ll. 

(y)  Anttey  v.  North  and  Soutit 
Woolwich  Subway  Co.  (1879),  11 
Ch.  D.  439.  following  Cheaterfield, 
•fcc.  Cottiery  Co.  v.  Btaek  (1876), 
24  W.  R.  783.    Compare  AUhum 


V.  Labouchere  (1878),  3  Q.  B.  D. 
664,  C.  A. 

(s)  Furber  and  Price  v.  King 
(1881),  50  L.  J.  (CH.)  496. 

(o)  Lloyd  V.  Morlty  (1879),  8 
L.  R.  Ir.  74. 

(6)  LytU  V.  Kennedy  (1884),  27 
Ch.  D.  1,  C.  A.  at  pp.  19,  21  j  Field 
V.  Bennett  (1885),  2  T.  L.  R.  122, 
C.  A. 
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answer  given  is  on  this  point  eonclusive  so  far  as  consideration 
of  an  application  for  a  further  answer  is  concerned  (c).  The 
real  question  is  whether  the  answer  is  sufl&cient  in  substance 
and  mere  matters  of  form  are  not  now  considered  (d). 

In  order  to  show  that  the  answer  is  sufficient,  the  party 
answering  is  entitled  to  refer  to  tL'<  whole  of  his  affidavit  in 
answer  and  is  not  confined  to  that  part  of  the  affidavit  which 
purports  to  deal  with  a  particular  interrogatory  (e). 

Where  the  party  in  his  answer  declines  to  answer  a 
particular  interrogatory  at  all  on  the  ground  that  his  only 
information  is  derived  from  privileged  communications  with 
his  solicitor,  or  on  some  other  recognized  ground  for  objecting 
to  answer,  and  the  objection  to  answer  is  properly  stated 
together  with  the  reasons  for  so  objecting,  the  objection  is 
conclusive  so  far  as  it  is  an  objection  founded  on  fact,  and  a 
further  answer  will  not  be  ordered  on  a  mere  suspicion  that 
the  answer  is  untrue,  though  it  may  be  if  it  is  clearly  shown 
from  admissions  in  the  answer  itself  or  in  documents  referred 
to  or  from  the  very  nature  of  the  thing  as  regards  which 
protection  is  claimed,  that  the  facts  cannot  be  such  as  tc 
justify  the  affidavit  (/). 

If  an  answer  is  embarrassing  (ji)  or  is  so  involved  or  so 
insufficient  in  the  particular  statement  made  in  answer  as  to 
be  incapable  of  being  used,  or  if  the  answer  contains  irrelevant 
matter,  or  improper  explanations  or  qualifications  such  as  would 
prevent  it  being  used,  a  further  answer  may  be  ordered  (h). 
An  order  that  the  answer  or  further  answer  be  given  by 


(e)  LyeU  v.  Kennedy,  aupra. 
(d)  76.  ftt  p.  16. 
(«)  Ih.  mt  p.  IS. 

(/)  LytU  V.  Kennedy,  lupra, 
nt  p.  21  :  Bradlfy  v.  Chijton  (18WI), 
26  L  U.  Ir.  103. 


ig)  LyeU  ▼.  Kennedy,  aupra,  at 
p.  27. 

{h)  LyM  r.  Kennedy  (1884).  33 
W.R.44;  Peyton  T.£/ar<in9(  1873), 
L.  R.  9  C.  P,  9 ;  Kelly  v.  Wyman 
11800).  20  L.  T.  300. 
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riid  voce  examination   is  only  made  in  exceptional  cases. 
Where  it  is  ordered  the  scope  of  the  examination  is  not  larger 
than  that  of  written  interrogatories  and  the  party  examined 
can  only  be  required  to  give  such  an  answer  as  would  have 
been  sufficient  if  it  had  been  given  in  the  affidavit  in  answer 
to  the  interrogatories  (i).     Where  such  an  order  is  made  the 
master  may  order  the  party  examined   to  pay  the  costs  of 
the  application  and  examination  oi.  any  extent  (k),  but  if  the 
examination  is  oppressive  the  party  examining  may  be  ordered 
to  pay  them  (/).     Where  an  order  is  made  for  an  answer  or  a 
further  answer  it  usually  directs  that  an  answer  or  further 
answer  be  tiled  within  a  slated  time  and  deals  with  the  costs 
of  the  application  and  answer.    An  appeal  lies  from  the  order, 
as  from  every  other  order  of  a  master  at  chambers,  to  the 
judge  in  chambers  and  from  the  judge,  by  lease  only,  to  the 
Court  of  Appeal.     The  Court  of  Appeal  will  not  ordinarily 
interfere  with  the  order  of  a  judge  directing  or  refusing  a 
further  answer  (w;). 

Answer  as  an  admisiion.-Any  party  may  at  the  trial  of  a 
cause  matter  or  issue  use  in  evidence  any  one  or  more  of  the 
answers  or  any  part  of  an  answer  of  the  opposite  party  to 
interrogatories  without  putting  in  the  others  or  the  whole  of 
such  answer:  Provided  always  that  in  such  a  case  the  judge 
may  look  at  the  whole  of  the  answers  and  if  he  shall  be  of 
opinion  that  any  of  the  others  are  so  connecied  with  those  put 
in  that  the  last-mentioned  answers  ought  not  to  be  used 
without  them  he  may  direct  them  to  be  put  in  (n).  "  No 
judge  would  allow  a  defendant   where    he   had   made   an 


(i)  Litchfield  v.  Jones  (1884),  64 
L.  J.  (CH.)  207;  Vicary  v.  Ol. 
AT.  Ry,  Co.  (1882),  0  Q.  B.  D.  168. 

(k)  I'iearif  v.  Great  Xorihem 
kuil.  Co.,  tvpra. 


(/)  Litchfield  v.  Jones,  tupra. 
(m)  Field  v.    BenneU  (1885),    2 
T.  L.  R.  122,  C.  A. 
(«)  II.  S.  a  ;  O.  31,  r.  24. 
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admission,  to  read  with  it  a  passage  which  was  not  connected 
in  some  sense  or  substance  with  that  admission  even  if  he  hfid 
put  in  a  statement  submitting  that  he  was  entitled  to  do  so 
and  claiming  to  do  so.  Of  course,  when  an  admission  is  read 
everything  ought  to  be  read  which  is  partly  connected  with 
that  admission;  but  I  think  it  would  be  wrong  for  the 
defendant,  and  he  would  not  be  allowed,  to  try  and  bring  in 
matter  which  was  not  in  any  way  connected  with  the  matter 
admitted  "  (o). 


(o)  Lyell  V.  Kennedy  (1884),  27  Ch.  D.  l,at  p.  15,  per  Cotton,  L.J. 
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CHAPTEB  VIIa 
Pbaotice  and  Procedure  as  to  Intbrbooatoribs 
CANADIAN  NOTES 
Subpcena  and  appointment 

Where  a  party  is  entitled  to  examine  another  party  or  person 
he  may  procure  an  appointment  therefor  from  the  Local  Regis- 
trar, Local  Master,  Deputy  Clerk  of  the  Crown,  or  a  special 
examiner  in  the  county  where  the  party  or  person  to  be 
examined  resides,  and  such  party  or  person  upon  being  served 
with  a  copy  of  the  appointment  and  a  subpoena  and  upon 
payment  of  the  proper  fees  shall  attend  thereon  and  submit  to 
examination  (Con.  Rule  443).  Where  a  defendant  resides  out 
of  Ontario  and  is  only  in  it  for  a  temporary  purpose,  his  atten- 
dance to  be  examined  for  discovery  can  be  obtamed  only 
under  Con.  Rule  477  {infra)  by  a  Judge's  order  upon  notice 
and  not  by  appointment  under  this  Rule  (Cox  v.  Prior  18 
P.  R.  492). 

Where  it  is  sought  to  examine  a  defendant  in  a  dual  capacity 
two  subpoenas  are  necessary  {Centre  Star  Mining  Co.,  Ltd.  v. 
Rossland  Miners'  Union,  9  B.  C.  R.  190). 


Order  to  exumine 

Upon  appUcation  to  the  Court  or  a  Judge,  an  order  may 
bo  made  for  the  examinution  of  any  p^Hy  or  ppfEon  liable  to 
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be  examined  as  aforesaid  before  any  other  person  or  in  anv 
other  county  than  those  before  mentioned  (Con.  Rule  444). 

By  Con.  Rule  439  (ft),  it  is  provided  that  an  examination  shall 
not  take  place  during  the  long  vacation  without  an  order  of 
the  Court  or  a  Judge.  A  party  is  bound  to  attend  before  any 
ppecial  examiner  appointed  during  vacation  if  duly  subpoenaed 
{Hogaboom  v.  Cox,  15  P.  R.  127). 


■ 


Parties  residing  out  of  jurisdiction 

The  preceding  Rules  as  to  preliminary  examination  of 
parties  for  discovery  shall,  bo  far  as  practicable,  apply  to 
parties  residing  out  of  Ontario,  and  in  such  cases  the  Court  or 
Judge  may,  on  application  on  notice  to  the  opposite  party, 
order  the  examination  of  the  parties  to  be  taken  in  Buch  place 
and  in  such  manner  as  may  seem  just  and  convenient,  and 
service  of  the  order  for  examination  and  all  other  papers 
necessary  to  obtain  the  benefit  of  the  provisions  of  the  said 
Rules  shall  be  sufficient  if  made  on  the  solicitor  of  the  party, 
in  the  same  mannet  as  other  papers  in  the  action  are  served  on 
the  soUcitor ;  unless  the  Court  or  Judge  makes  other  order  to 
the  contrary ;  and  if  there  is  no  such  solicitor,  or  he  cannot 
for  any  reason  be  served,  the  Court  or  Judge  may  order  the 
service  in  any  other  manner  to  be  mentioned  in  the  order  in 
that  behalf  (Con.  Rule  477). 

A  party  resident  out  of  the  jurisdiction  cannot  be  examined 
for  discovery  in  an  action  unless  by  means  of  a  special  order 
made  under  Con.  Rule  477,  and  if  served  pursuant  to  Con. 
Rules  489  and  448,  while  temporarily  in  the  jurisdiction  with 
an  appointment  and  subpoena  for  his  examination,  cannot  be 
compelled  to  attend  thereon  {Connolly  v.  Doiod,  18  P.  R.  88). 
Comstoch  V.  Harris,  12  P.  R.  17,  is  no  longer  applicable.  * 

Where  the  plamtifl  resided  at  Cleveland  in  the  state  of  Ohio; 
and  the  defendant  and  solicitors  for  both  parties  at  Oxford', 
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Ontario,  it  was  held  that  the  local  judge  had  jurisdiction  under 
Rule  477  to  make  an  order  upon  the  application  of  the  defen- 
dant for  examination  for  discovery  at  Windsor,  the  judge 
having  a  discretion  to  name  a  place  "  just  and  convenient " 
{lAck  V.  Bivers,  1  0.  L.  R.  57). 

A  party  out  of  the  jurisdiction  will  be  ordered  to  attend  to 
be  examined  at  that  place  within  the  jurisdiction  where  in  the 
opinion  of  the  Court  it  is  most  expedient  that  the  examination 
should  bo  held  and  not  necessarily  that  nearest  to  the  place  of 
his  abode  {Smith  v.  Dabcach,  9  P.  R.  97). 

A  defendant  resident  in  the  province  of  Quebec  cannot  be 
compelled  under  Rule  477  to  attend  for  examination  for  dis- 
covery within  the  province  of  Ontario,  aliter  where  it  is  sought 
to  examine  a  plaintiff  {Meldrum  v.  Laidlaw  (D.  C.  12th  Dec, 
1902,  not  reported) ;  Lejurgeij  v.  G.  W.  Land  Coy.,  11  0.  L.  R. 

617  (M.  C.)). 

An  order  will  not  be  made  for  the  examination  for  discovery 
of  an  officer  residing  in  a  foreign  country  of  a  foreign  corpora- 
tion, although  such  corporation  has  attorned  to  the  jurisdiction 
{Perrins  v.  Algoma  Tube  Works,  8  0,  L.  R.  634).  See  also 
Boscnheim  v.  Silliman,  11  P.  R.  7). 

Where  a  plaintiff  is  so  situate  that  he  may  for  some  purposes 
be  deemed  to  have  more  than  one  residence  within  the  juris- 
diction and  in  the  writ  of  summons  he  designates  one  of  those 
places  as  the  place  where  he  resides,  that  place  is  to  be  con- 
nidered  his  place  of  residence  for  the  purposes  of  the  action  and 
an  appointment  for  his  examination  in  another  country  is 
irregular  {Dryden  v.  SmitJi,  17  P.  R.  500). 

In  High  Court  cases,  an  examination  for  discovery  on 
which  fees  may  be  payable  otherwise  than  in  law  stamps  shall 
not  be  taken  before  the  Judge  of  the  County  Court  or  Local 
Judge  of  the  High  Court  or  Local  Master  being  also  a  Judge  of 
the  County  Court  by  whom  the  «)rder  or  appointment  for  such 
reference  or  examination  has  been  made  (Con.  Rule  445). 
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Service  of  appointment 

The  party  examining  shall  serve  a  copy  of  the  appointment 
upon  the  solicitor  of  the  party  to  be  examined,  if  he  has  a 
solicitor  in  the  cause,  at  least  forty-eight  hours  before  the 
examination  (Con.  Rule  446). 

Where  the  plaintiff  obtained  from  the  proper  officer  an  ap- 
pointment for  the  examination  for  discovery  of  the  defendant  the 
defendant's  solicitor  being  served  with  a  copy  of  the  appointment 
more  than  forty-eight  hours  before  the  time  appointed  for  the 
examination,  the  defendant  himself  not  being  served.  The 
plaintiiTs  solicitor  kept  the  appointment  but  neither  defendant 
nor  his  solicitor  attended  and  the  officer  enlarged  the  appoint- 
ment until  the  next  day  (the  7th).  On  the  next  day,  the 
defendant  still  not  having  been  served  the  officer  enlarged 
the  appointment  until  the  next  day  (the  8th).  On  the  7th, 
the  defendant  was  served  with  an  appointment  for  the  8th, 
and  with  subpoena  and  conduct  money  and  his  solicitor  notified 
of  the  enlargement  of  the  appointment.  It  was  held  that 
the  defendant  was  in  fault  for  not  attending  examination  on 
the  8th  {Beid  v.  Walters,  19  P.  E.  310). 

In  lieu  of  personal  service  of  a  subpoena  on  a  party  for  his 
examination  service  of  an  appointment  upon  his  solicitor  shall 
be  sufficient  if  made  seven  days  before  the  day  appointed  for 
the  examination ;  and  the  conduct  money  may  be  paid  or 
tendered  to  the  solicitor  (Con.  Eule  447  (1)).  The  solicitor 
shall  forthwith  communicate  the  appointment  to  the  party 
required  to  attend  and  shall  not  apply  the  money  to  any  debt 
due  to  the  solicitor  or  any  person  or  pay  the  same  otherwise 
than  to  such  party  for  his  conduct  money  and  the  same  shall 
not  be  liable  to  be  attached  (Con.  Rule  447  (2)).  Notwith- 
standing anything  in  this  Rule,  the  party  to  be  examined  may 
hf  torvt  d  pciscnnlly  with  a  stibpcena,  as  ".n  the  preceding  'Rul'^s 
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provided,  in  case  the  party  desiring  tae  exanaination  so  chooBes 
(Con.  Rule  447  (3)). 

As  sub-rule  (1)  of  Rule  447  speaks  of  service  of  an  appoint- 
ment upon  the  solicitor  service  of  a  copy  only  would  not  appear 
to  be  sufficient  unless  a  subpoena  is  also  served  on  the  party 
personally  {Foley  v.  Buchanan,  18  M.  R.  296). 

A  party  who  after  being  served  with  an  appointment  attends 
before  the  special  examiner  and  voluntarily  submits  to  examina- 
tion and  is  sworn,  cannot  set  up  as  a  ground  for  refusing  to 
answer  questions  submitted  to  him  that  he  has  not  been  perved 
with  a  subpoena  {Cooke  v.  Wilson,  3  0.  L.  R.  299).  An  examina- 
tion under  Rule  493  (see  Chap.  III.)  can  only  be  conducted 
after  notice  to  the  other  side  {Stephenson  v.  Dallas,  13  P.  R. 
450). 

A  person  liable  to  be  examined  under  Rules  900  to  904 
(see  Chap.  VII.)  may  be  served  with  an  appointment  signed 
by  the  Judge  or  officer  and  where  the  examination  is  to  take 
place  under  an  order,  also  with  a  copy  of  the  order ;  such 
service  shall  be  made  at  least  forty-eight  hours  before  the  time 
appointed  for  the  examination.  The  person  to  be  examined 
shall  be  paid  the  same  fee  as  a  witness,  and  the  '  xamination 
shall  be  conducted  in  the  same  manner  as  an  oral  examination 
of  an  opposite  party  (Con.  Rule  906). 


Depositions  how  to  be  taken  doum 

Subject  to  Rules  457  and  458,  the  depositions  of  an  oral 
examination  as  aforeeaid  shall  be  taken  down  in  writing  by 
the  examiner  in  the  form  of  a  narrative,  expressed  in  the  first 
person  ;  and  when  completed  shall  be  read  over  to  the  person 
examined  and  shall  be  signed  by  him  in  the  presence  of  the 
parties  or  such  of  them  as  may  think  fit  to  attend  (Con. 
Rule  456  (1)).  Where  any  one  examined  refuses  or  is  unable 
to  sign  the  depositions  then  the  examiner  shall  sign  name  (Con. 
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Rule  456  (2)).  The  examiner  may,  upon  every  examination, 
state  any  special  matter  to  the  Court  if  he  thinks  fit.  He 
may  in  his  discretion  take  down  any  particular  question  or 
answer  and  he  shall  upon  request  note  upon  the  depositions  any 
question  objected  to  and  his  ruling  thereon  (Con.  Rule  456  (3)). 

Where  an  examination  before  or  otherwise  than  at  the  trial, 
if  the  examining  party  desires  to  have  such  examination  taken 
in  shorthand,  he  shall,  unless  otherwise  ordered  by  the  Court 
or  a  Judge,  be  entitled  to  have  it  so  taken  at  the  place  of 
examination  by  the  examiner  or  by  a  shorthand  writer  approved 
and  duly  sworn  by  him  (Con.  Rule  457). 

Where,  in  shorthand,  the  examinption  may  be  taken  down 
by  question  and  answer,  and  unless  otherwise  ordered  it  shall 
not  be  necessary  for  the  depositions  to  be  read  over  or  signed 
by  the  person  examined  unless  the  Judge  so  directs,  where  the 
examination  is  taken  before  a  Judge,  or  in  other  cases  unless 
any  of  the  parties  so  desires  (Con.  Rule  458  (1)).  A  copy  of 
tne  depositions  so  taken,  certified  by  the  person  taking  the 
same  as  correct,  and  if  such  person  be  not  examiner  shall,  for 
all  purposes,  have  the  same  effect  as  the  original  depositions  in 
ordinary  cases  (Con.  Rule  458  (2)). 

Rules  457  and  458  (1)  and  (2)  overrule  the  decision  in 
Bradt  v.  Bradt,  13  P.  R.  271. 


How  the  depositions  are  to  he  dealt  toiOi,  etc. 

The  depositions  taken  by  the  examiner  shall  at  the  request 
of  any  party  interested  and  upon  payment  of  his  fees,  be 
returned  to  and  kept  in  the  office  of  the  Court  in  which  the 
proceedings  are  carried  on ;  and  office  copies  of  puch  deposi- 
tions may  be  given  out  and  the  examinations  and  depositions 
certified  under  the  hand  of  the  Judge  or  other  officer  or  person 
taking  the  same,  or  a  copy  thereof  certified  under  the  hand 
of  the  proper  officer  shall  without  proof  of  the  signature  be 
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The  person  taking  an  examination  may,  and  if  need  b« 
shall,  make  a  special  report  to  the  Court  in  which  pLeel^ 
are  pending,  touching  such  examination  and    he  conduo    f 

require  and  as  may  be  mstituted  and  made  in  anv  case  in  .J 

tempt  of  the  Court  (Con.  Eule  460).  ^  '°°' 

Any  party  may  at  the  trial  of  an  action  or  issue  use  in 

but  the  Judge  may  look  at  the  whole  of  the  examination  and 
If  he  js  of  opxmon  that  any  other  part  is  so  comiected  Jh  the 
part  to  be  so  used  that  the  last-montioned  part  oughHot  to 

to  b?;:'  r  r'  T'  ^^^'  ^^  -^^  ^-'^  such t l:; 

lo  De  put  m  evidence  (Con.  Rule  461) 

with^otli!!.*''  "^T-  "'  '^'  '''^"^^'  *^«  P'^i^tiffs  counsel 

tri  t    L  £n^^^^^^^  "  the  defendant's  examination  before 

lai.  ine  plaintiff's  counsel  m  addressing  the  jury  read  r 


'^1 


^*^'''  '0  6.  present  at  examination,  etc 
attended  for  exami,,.  i .,/ '  ?"       "'^ ""'"''"  ^''^  J''f«»J'*"t 

answer  .ue:ti:rur ^crsr^^^^^^^   ^^■^--'^  ^« 

to  instruct  counsol  for  ,,„.;"' "^^^  ^*' P''*^'-""' 

>va.  hM  thatT         *^'^^J"^«">^'"t  cmlitors.  was  excluded,  it 

that  the  examiner  rightly  exercised  hi.  discretion  in 
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refusing  to  exclude,  and  the  defendant  was  ordered  to  attend 
again  at  his  own  expense  {Merchants'  Bank  oj  Canada  v.  Ketchum, 
supra). 

A  Special  Examiner  has  authority  to  exclude  one  defendant 
from  his  offict  -i.ring  the  examination  of  the  co-defendant,  at 
the  request  of  the  plaintif!  {Culveruell  v.  Bimey,  10  P.  R.  675), 

An  examining  counsel  has  no  right  to  have  a  clerk  present 
to  assist  him  if  the  opposite  party  objects  {Hands  v.  Upper 
Canada  Furniture  Co.,  12  P.  R.  292). 

If  the  solicitor  for  the  opposite  party  withdraws,  the 
examination  may  be  proceeded  with  and  the  evidence  there- 
after taken  wiU  not  be  struck  out  {Cmnolly  v.  MurreU  14 
P.  R.  187). 

As  to  right  of  person  examined  to  presence  of  counsel  upon 
examination,  see  Dominion  Bank  v.  BuU,  13  P.  R.  471. 

It  is  the  duty  of  a  party  subpoenaed  for  discovery  before 
an  examiner  to  remain  until  examined.    If  he  goes  away  he 
may  be  ordered  to  attend  again  for  examination  {CampbeU  v 
Scott,  6  0.  L.  R.  283). 


M  I ;] 
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CHAPTER  VIII 
Discovery  of  Documbnts 

ea™  ornlJ.  ^^J'  Lt:^'^ S  tlT  *"  ""^ 
Which  are  or  have  been  in  h  J  °  *^®  documenta 

to  any  question  Jis^u^  i^^  ^rrr  "  ^""  "'^*^"« 
The  word  "  documents  »  im.i.T  ?^  ''*°'®  °'  "^^^^^  <«)• 
printed,  no  ^Z^L  Z^^^Z^^ZV^^'  "  -**«»  ^^ 
writing  or  printing  is  insertel^Zd  (^ "  ^5  ^'^ 
ments  to  be  produced  are  not  confinedTthll  u-  J  """ 
evidence  either  to  nrovA  or  '     ^"^'^  ''^  *^°«e  which  would  be 

the  action ;  rselsTl  f  T''  *°^  °^*'*^^  ^°  'l"^"*^^-  '" 
matters  in  queZ  TnTh  ^'^  ^°'"°^«°*  ^«^**««  '^  'he 
suppose  conrs  rnU^;:t,^^^^^  "  "  ^^^^°°^^'«  *° 
either  directlv  or  ind^^p!  m     '^^~^°'  ^^^^  "'«*'- 

affidavit  eith^to  Jltwsl?  ^'^  ^"'^  ^^^^^^^  ^^« 
of  his  adversary  "  (7  ""''  °''  *°  '^*'"'*«  *^«  «»«« 

icn^arejwt  in  his  corporeal  possession  need  not  be 


(a)IRS.C.5  0.31.M2;PA.Wp, 
v./'AiH,p,(i879),40L.xgl5  321 

(6)  A  v.  Day,,  [1908]  2  K.  B." 
JJJ ;  see  report  in  77  L.  J.  K   B 
W9,  at  p.  COI. 


(c)  Compagnie  Finaneiire  du 
Pacifique  V.  PeniWan  Ouano  Co. 
(•882).  11  Q.  B.  D.  M,  c.  A..  p,r 
Hbkit,  L.J..  ut  p.  62. 
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disclosed  unless  he  has  some  kind  of  property  in  them  id) 
Documents  m  the  possession  or  power  of  an  agent  for    he 
party  are.  for  the  purposes  of  disclosure  of  their  existence  in 
the  possession  or  power  of  the  party  himself  (e).  and  docu- 
ments which  are  or  have  been  in  the  possession  or  power  of 
the  party  jointly  with  or  as  agent  for  another  or  others  must 
also  be  disclosed  (/).    The  party  giving  the  discovery  is  unde 
a  duty  to  make  careful  search  for  all  relevant  documents  in  Z 
own  possession  and  to  make  careful  inquiries  as  to  other 
relevant^^cuments  which  may  be  in  the  possession  of  0^, 

This  right  to  obtain  such  a  disclosure  ot  documents  in  the 
possession  or  power  of  the  opposite  party  or  his  agent  must 
not  be  confused   with  the  further  right  of  having  cerrn 
documents  produced  for  the  inspection  of  the  party  feq'^g 
he  discovery.    The  two  rights  are  distinct.   ^uctionTof 
inspection  may  be  successfully  resisted  on   the  ground  of 
privilege  or  other  grounds  (A),  but  this  is  not  a'^^ffijent 
OnT  ''I'^^^'^'T^  'h«  e^Btence  of  the  document  (0 
On  the  other  hand  the  fact  that  a  document  exists  does  not 
necessarily  carry  with  it  the  right  to  have  inspection  ^tha 
document  (A).    It  has  been  said  that  the  rule  aTto  1! 
of  the  existence  of  documents  is  the  \:^:il':;TZ 


id)  O'Shea  t.  Wood,  [1891]  P.  286, 
C.  A.,  per  LaoLMr,  L.  J.,  at  p.  288 ; 
NorUm  and  Co.  v.  Lampott,  HoU 
ondCo.  (1886),2T.  L.R.  630. 

(e)  Murray  v.  WaUer  (1839), 
f;r.  ft  Ph.  114,  125;  Mertent  v. 
llaigh  (1863),  8  De  J.  John  528, 
C.  A.;  Lagamt  y.  MoxUy  (1869), 
6  Jur.  (K.  8.)  1119. 

(/)  Taylor  v.  RundeU  (1841), 
(V.  &  Ph.  104.  BoviU  V.  Cowan 
{WO),iiCh.Apj..miCompagnic 


Financiire  du  Pacifique  v.  Ptruvian 
Quano  Co.  (1882).  11  Q.  fi.  D.  86. 
«2,  63,  C.  A.  • 

{g)  Price    y.    Price    (1879),    48 
L.    J.    (CH.)    216;     Suxinslon  v. 
LtKhman  (1881),  46  L.  T.  360,  C.  A. 
(A)  Sco  poet,  pp.  213  et  teq. 
{%)  Swanaton  y.  Liakman  (1881) 
«  L.  T.  360.  361,  C.  A. ;    New 
BriUeh  Mutwl  Investment  Co.,  Ltd 
V.  Peed  (1878),  3  C.  P.  D.  190. 
(t)  Hvo  pott,  pp.  179  et  uq. 


I 
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I "  e  as  to  production  for  insix>ction  (/).  The  existence  of  every 
relevan  document  must  be  disclosed  in  the  affidavit  whether 
the  party  is  bound  to  produce  it  or  not  (/«).  If  the  document 
18  privileged  from  production  for  inspection  its  existence  must 
be  disclosed  and  privilege  claimed  for  it. 

InCompagnie  Financiere  du  Pacifique  v.  Peruvian  Guano 
in  in)  Lord  Justice  Brett  discusses  the  meaning  of  the  rule 
that  the  party  must  set  out  all  documents  in  his  possession 
or  under  his  control  relating  to  any  matters  in  question  in 

ttnr  W.T  r  =  "^'''*  ''  '^'  meaning  of  that  defini- 
tion ?  What  are  the  documents  which  are  documents  relating 
to  any  matter  in  question  in  the  action?    In  Jones  v.  Monte 

llZ  ?C  ^;  '^'  ^'"'*'  '^'''^  '''  ^''^'  *°  ^'^•^^  the  rule 
as  to  the  afbdavit  of  documents  as  elastic  as  was  possible. 
And  I  think  that  this  is  the  view  of  the  Court  both  aHo  the 
source  from  which  the  information  can  be  derived,  and  as  to 
the  nature  of  the  documents.    We  desire  to  make  the  rule 
as  large  as  we  can  with  due  regard  to  propriety;  and  there- 
fore I  desire  to  give  as  large  an  interpretation  as  I  can  to  the 
words  of  the  rule  'a  document  relating  to  any  matter  in 
question  m  the  action.'    I  think  it  is  obvio^os  from  the  use 
of  these  terms  that  the  documents  to  be  produced  are  not 
confaned  to  those  which  would  be  evidence  either  to  prove 
or  disprove  any  matter  in  question  in  the  action;  and  the 
practice  with  regard  to  insurance  cases  shows  that  the  Cour 

s2lTf  •'''  '''  P^^""  "^^'^•"S  '^«  »ffi<^--t  would 
a  fy  the  duty  imposed  upon  him  by  merely  setting  out  such 
documents  as  would  l,e  evidence  to  support  or  defeat  any  issue 
2  f^^  case.  The  doctrine  seems  to  me  to  go  further  than 
that  and  to  go  as  far  on  the  principle  which  I  am  about  to 


(/)  Sivnntton  v.  Liihman.  ntpra, 
ptr  Jkssel,  M.K, 


(w)  lb. 

{")(1882).IIQ  B.D.68,af,,.62. 
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ay  down.  It  seems  to  me  that  every  document  relates  to 
he  matters  m  question  in  the  action,  which  not  only  would 
be  evidence  upon  any  issue,  but  also  which,  it  is  reasonable 
to  suppose,  contains  information  which  ^nay~noi  which  mu.t 
.ffi?  V  directly  or  indirectly  enable  the  party  requiring  the 
affidavit  either  to  advance  his  own  case  or  to  damage  the  case 
of  his  adversary." 

documents  his  opponent  has  must  apply  for  discovery  of 
documen ts  to  a  master  in  chambers  at  the  time  the  summons 
for  directions  IS  heard,  or  afterwards  in  notice,  under  the 
summons  for  directions,  given  to  the  other  side.    No  affidavit 
IS  necessary  in  support  of  the  application  (.),  but  affidavits 
already  on  the  file  may  be  referred  to  fo    the  pur^fse^ 
deciding    whether   the    discovery   sought   is    neclTy  ; 
Whether  discovery  shall  be  granted  or  not  is  a  matter  wit  d„ 
the  discretion  of  the  master.    He  may  refuse  or  adjourn  the 
application  if  satisfied  that  such  discovery  is  not  Lc  2, 
or  not  necessary  at  that  stage  of  the  cause  or  matter,  or  he 
may  make  such  order,  either  generally  or  limited  to  certain 
classes  of  documente.  as  he  in  his  discretion  thinks  fit.  bu 
he  must  only  allow  such  discovery  so  far  as  he  is  of  op  nion 

r  llrorTo""''  "*'"  '"  "^^"^^  ^^^"^  °^  *fa«  — 
to  rTl  7         "^T  "°'*'  ^^^-    «^  ^  '^«^«'°re  discretion 

be  expected  from  ordering  it(r).    Whether  any  good  can  be 
expected  must  be  ascertained   by  looking  at  th!  pleadings 
which  show  what  questions  have  to  be  tried,  and  the  nature 


(o)It.S.C.;0.31,r.l2;Z)t)wn,,v 
V.  FalmotUh  United  Srweragt  Board 
(1887),  37  Ch.  D.  234,  C.  A.  ot 
pp.  241,  242. 

(p\  lb. 


{?)R.S.C.{0.31.r.l2. 

(r)  Downing  v.  Falmouth  Unikd 
Setoerage  Board  (1887),  37  Ch.  D 
234,  242;   Rt  Wills'  Trade  Marki, 
[ISiJij3ch.  aoi.C.  A. 
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of  those  questions  wUl  show  whether  there  is  good  reason 
for  coming  to  the  conclusion  that  discovery  cannot  be  expected 
to  be  of  any  use.    The  master  ought  not  to  require  an  affidavit 
on  the  point  but  if  evidence  has  been  previously  taken  he 
may  look  at  it  to  inform  his  mind  as  to  whether  there  is 
any  prospect  of  the  discovery  being  useful  («).    As  a  general 
rule  the  order  should  not  be  made  where  there  are   any 
reasonable  grounds  for  supposing  that  it  would  be  illusory 
by  reason  of  there  being  no  documents  in  existence.    But 
if  there  he  pnrm  facie  evidence  of  their  existence,  one  party 
IS  as  a  rule  allowed  to  appeal  to  the  oath  of  the  other  as  to 
such  documents  being  in  his  possession  or  power  {i).    Instead 
of  granting  discovery  by  disclosure  of  documents  the  master 
may  give  leave  to  put  interrogatories  («).    It  has  been  said 
that  in  exercising  his  discretion  the  tendency  to  extend  the 
power  of  the  Court  to  order  discovery  ought  to  be  carefully 
checked  and  certainly  not  encouraged  {x).    The  order  should 
limit  the  time  within  which  the  affidavit  of  documents  must 
be  filed  {y). 

The  order  of  the  master  may  be  appealed  against  to  the 
judge  in  chambers  (^),  and  a  further  appeal  lies,  with  leave, 
from  the  judge  to  the  Court  of  Appeal  (a). 

In  In  re  Wills'  Trade  Marks  (6).  Lord  Justice  Lindley 
said:   "There  is  nothing  in  modern  times  which  requires 


J  i-ii 


{»)  Downing  v.  Falmouth  United 
Sewerage  Board,  supra. 

(I)  Johnson  v.  Smith  (1877),  36 
L.  T.  741 ;  PowM  v.  Hefferman 
(1879),  4  L.  R.  Ir.  703. 

(tt)  A.-O.  V.  North  Metropolitan 
Tramways  Co.,  [1892]  3  Ch.  70. 

(x)  Downing  v.  Falmoutl,  Sewerage 
Board,  supra;  and  see  Re  WiUs, 
[1892]  3  Ch.  201,  at  p.  208,  prr 


LiNDLKY,  L.J.,  in  Kent  Coal  Con- 
cessions,  Ltd.  v.  Duguid,  [19101 
A.  C.  452. 

(y)  Form  R.  S.  C,  Appendix  K., 
No8.  4a.  and  17. 

(«)  R.  S.  C.|  O.  54,  r.  12. 
(a)  Wittiams  v.  Bird  (1890),  34 
SoL  Jo.  347,  C.  A. 

(6)  [1892]  3  Ch.  201,  at  p.  207. 
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greater  care  than  making  orders  for  discovery  and  inspection 
of  documents.    The  old  practice  of  the  Court  of  Chancery 
was  limited  to  cases  with  which  the  Chancery  Courts  were 
familiar,  such  as  breaches  of  trust  where  aU  the  documents 
were  in  the  possession  of  a  trustee,  and  the  cestui  que  trust 
knew  nothing  about  the  matter;  and  in  that  class  of  case 
the  practice  of  the  Court  of  Chancery  was  admirable  and 
without  it  it  would  have  been  impossible  to  administer  justice. 
But  the  tendency  to  extend  the  power  of  the  Court  to  order 
discovery  in  cases  of  a  totally  different  character  ought  to 
be  very  carefully  checked   and    certainly  not   encouraged. 
"Nowadays  a  man  cannot  run  over  another  in  the  street 
without  there  being  an  appUcation  for  an  affidavit  of  documents. 
An  undue  extension  of  an  old  and  just  principle  has  given 
rise  to  enormous  expense  and  great  oppression." 

In  Downing  v.  Falmouth  United  Sewerage  Board  (c),  an 
action  to  restrain  a  nuisance  from  sewerage  works,  Mr.  Justice 
Chitty  said:  "The  result  of  the  rule  (as  to  the  power  to 
reqmre  an  affidavit  of  documents)  as  it  stands  now  is  that  the 
Court  or  judge  has  a  discretion.  The  Court  may  either  refuse 
or  adjourn  the  application  or  may,  in  the  exercise  of  its 
discretion,  limit  the  or<?flr  to  certain  classes  of  documents  and 
so  forth.  Without  going  through  the  exact  words  of  the  rule 
It  18  sufficient  to  say  that  it  gives  a  discretion  to  the  judge 

which  he  must  exercise  in  each  particular  case I  quite 

agree  that  discovery  is  very  valuable  in  proper  cases  whether 
by  interrogatories  or  otherwise,  or  by  affidavit  of  documents, 
it  limits  the  expense,  because  sometimes  the  parties  are,  by 
means  of  tho  discovery,  enabled  to  restrict  their  evidence  to 
certain  points,  and  they  have  enough  on  the  documents  or  in 
the  answers  to  interrogatories  which  have  been  obtained  from 


(c)  (1887),  37  Ch.  D.  23* 


V  ■ 


I 
21 


b|! 
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the  Other  side  to  support  the  case  without  further  evidence. 

rhese  considerations  have  no  application  to  the  present  case. 
ofTv  /  "^.S'-^"'^'^' tl^erefore,  on  which  I  should  in  exercise 
.  ,7..  ?S  ^'''^'  *'  *^^  application."  On  appeal  it  was 
held    bat  Mr.  Justice   Chitty  was  right  in  considering  tC 

there  would  be  no  use  in  a  general  production  of  documents, 
but  the  Court  of  Appeal  held  that  certain  affidavits  which  had 
already  been  used  on  an  application  for  injunction  might  be 
ooked  at  on  he  question  whether  there  was  sufficient  reason 
0  suppose  hat  there  were  no  documents  the  production  o 
which  wouM  be  any  use.  and  an  order  was  made  for  an 

L'tt:  itr"'  ''^''' "  -''-^  ^— ^  --«^  - 

The   affidavit   of  documents—Where   a  party  has    been 
ordered  to  give  discovery  of  documents  he  must  comp  y  wi  h 

olW  that'  "'7/"  ''^''^'  ^^'^^'  ^  ^°-  should' dosely 
follow  that  provided  in  the  Appendix  to  the  Rules  of  the 

Supreme  Court (.0.    He  must  state  on  oath:  (1)  what  do  u 

nients  relating  to  the  matters  in  question  in  the  cause  or 

obtir  'I  ''"""'''''''   ''   P°^«^'   ^2)   whether  the 

objects  to  produce  any  of  these  documents  for  inspection  and 

1   so  on  what  grounds ;  (3)  what  relevant  documents  he  has  had 

n  his  possession  or  power  relating  to  the  questions  at  issue  in 

the  cause  or  matter,  when  they  were  last  in  his  possession  or 

power,  wha    has  become  of  them  since  then  an^  in   whose 

possession  they  now  are;  (4)  that  he   has  not  nor  has  he 

ever  had  (.)  any  other  document  relating  to  the  question  a 


(</)  Appendix  B,  No.  8 ;  Anon. 
1 17861  VV.  N.  39;  Wagsfajfe  v. 
.  I  ii'fcrson.  Moan  awt  Michael  (1878) 

•i':'  L.  T.  im. 

■')  T'lP^p   words   arp   impr,:taii*, 


and  if  omitted  a  furtlier  affid-.vit 
may     be    ordered.     Wagstaffe     v 
A,„Urson,  Momr,nd  Michael,  mipr',  ; 
Or,r.!„fr  V.  l„:i,,  (1S2S).  \  Kx    !»' 
f''.  .-.3,  C.  A.  ■      ■ 
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issue  in  the  cause  or  matter  in  his  possession  or  power,  nor 
are  there  any  such  documents  in  the  possession  custody  or 
power  of  any  agent  of  his  or  of  any  other  person  on  his 

rtf  .  .'  rr"""'"  ^"''  ^  ^^'  '°^^  i"  *^'°  ^-^hedules. 
The  first  schedule  includes  all  the  documents  that  are  in  the 

possession  or  power  of  the  deponent  and  is  divided  into  two 

parts  of  which  the  first  contains  all  the  documents  he  i^ 

mlhng  to  produce  and  the  second  part  all  those  documents  he 

objects  to  produce.    The  second  schedule  contains  all  the 

documents  that  have  been  but  are  not  at  the  time  of  making 

the  affidavit  m  the  possession  or  power  of  the  deponent 

The  documents  must  be  described  and  identified   in  a 

manner  that  will  enable  an  order  for  their  production  to  bo 

enforced  if  such  an  order  is  made  (/).    If  the  documents  are 

not  numerous  the  best  course  is  to  set  out  each  one  separately 

and  number  them  in  the  margin  of  the  schedule.    If  they  are 

numerous  but  of  the  same  class  or  description,  such  as  lexers 

between  the  same  parties,  it  is  not  necessary,  nor  is  it  the 

practice  in  the  King's  Bench  Division,  to  number  and  describe 

each  document  separately,  but  they  may  be  described  as  being 

faed  up  in  a  bundle  marked  A  and  numbered  consecutive'y 

1-50  and  installed  by  me  "  (,).  or  in  some  similar  manner  (.)' 

Such  descriptions  as  "certain  letters,  documents.  etc.'Vi)   or 

certain    letters  tied   up  in  a  bundle  marked    A"(i)    or 


(/)  Taylor  v.  BalUn  (1878)  4 
Q.  B.  D.  86,  C.  A. ;  Bristol  Corpora- 
tion y.  Cox  (1884),  26  Ch.  D.  678, 
681 ;  Budden  v.  WUkinson,  [18931 
2  Q.  B.  432,  C.  A. ;  Price  v.  Price 
(1879),  11  Ch.  D.  163;  Foriesme.  v. 
FoHescve  (1876),  34  L.  T.  847; 
Gardner  v.  Irtnn  (1878).  4  Ex.  D.' 
^9;  LeJundge.  V.  Maynt  (\gn)  \\ 
T.  R.  Eq.  463. 


(g)  Taylor     v.     Batten,     mpra ; 
Morris  v.  Edwards  (1890),  16  Ap„ 
Cas.  309. 

(A)  Bewicke  v.  Oraham  (1881) 
7Q.  B.  D.  400.  C.  A.;  A'am^.' 
i'«rrer(1877),37L.  T.  469. 

(0  Ih. 

(k)  Forttscuf  r.  for1n><-M«^  ^'ipr'T. 
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"certain  correspondence "  (Z),  are  as  a  rule  not  sufficiently 
particular.  *^ 

In  the  Chancery  Division,  however  (and  possibly  strictly 
in  all  divisions),  the  documents  must  be  set  out  in  bundles 
and  scheduled  and  numbered  in  such  a  way,  and  specified  by 
their  numbers,  that  the  opposite  party  may  ask  for  those  he 
wants  to  see  (m).    It  has  been  said  that  "you  must  not  only 
make  up  the  documents  in  bundles  but  you  must  describe 
what  the  bundles  are,  e.g.,  a  bundle  of  letters  from  A  to  B,  and 
you  must  identify  each  document  by  marking  it  specially' 
you  must  mark  each  one  and  identify  it  in  such  a  way  that  the 
opposite   party  can    say,  'I  require    that    particular    docu- 
ment '  "  («).    On  the  other  hand,  it  has  been  considered  more 
recently  that  as  the  authorities  at  present  stand  a  party  may 
be  able  to  claim  privilege  in  the  Chancery  Division  for  a 
number  of  deeds  which  are  simply  described  as  a  bundle  of 
documents    numbered   and    marked    with    some   distinctive 
mark  (o). 

It  may  be  that  a  less  degree  of  particularitv  will  suffice  in 
the  case  of  documents  for  which  exemptior  ji  production 
for  inspection  is  claimed  than  for  docun.  ts  which  the 
party  does  not  object  to  produce  (p).  If  the  documents  are 
described  and  identified  so  that  production  can  be  enforced  if 
ordered,  it  is  not  necessary  to  give  such  a  description  aa  will 


{I)  Oardner  v.  Irvin,  supra  ;  Price 
V.  Price,  supra. 

(m)  Walker  v.  Poole  (1882),  22 
Ch.  D.  836,  836;  Hill  v.  Hart- 
Davis  (1884),  26  Ch.  D.  470,  C.  A. 

(»)  Cooke  V.  Smith,  [1891]  1  Ch. 
509,  at  p.  522,  per  Kay,  L.J. 

(o)  Milbank  v.  Milbank,  [1900] 
1  Ch.  376.  C.  A.,  per  Lindlby,  L.J., 
at  pp.  38.3.  384. 


(p)  Compare  Taylor  v.  Batten 
(1878),  4  Q.  B.  D.  86.  C.  A. ; 
Badden  v.  WHkinaon,  [1893]  2  Q.  B. 
432,  and  Oardner  v.  Irvin  (1878) 
4  Ex.  D.  49,  C.  A.  (where  privUege 
waa  claimed)  with  HiU  v.  Hart- 
Davis  (1884),  26  Ch.  D.  470,  C.  A. ; 
and  Cooke  v.  Smith,  [1891]  1  Ch' 
809,  522,  C.  A.  (where  privilege  was 
not  claimed). 
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enable  the  other  party  to  discover  indirectly  their  contents  or 
to  test  the  truth  of  the  claim  for  privilege  (q). 

If  the  documents  are  set  out  at  unnecessary  length  the 
affi  a.,  may  be  ordered  to  be  taken  off  the  tile  (,-).  and  the 
party  fihng  it  ordered  to  pay  the  costs  caused  by  it  (,) 

Objection,  to  produce  documenta.-Where  the  party  objects 
to  produce  for  inspection  any  of  the  documents  referred  to  in 
his  affidavit  he  must  so  state  in  his  affidavit  and  must  give 
particulars  of  the  grounds  on  which  he  so  objects,  and  verify 

document  is  privileged  (t).    Thus,  if  the  ground  reUed  upon  is 
professional  privilege  the  affidavit  should  stet^  that  the^ocu- 
ment  is  a  privileged  communication  of  a  confidential  character 
passing  between  the  deponent  and  his  solicitor  for  the  purpose 
0  gettmg  legal  advice  («).    So  if  thedeponent  objects  that  the 
d    uments  are  not  in  his  sole  possession  or  power  but  are 
held  by  hmi  jointly  with  some  other  person  not  a  party  to  the 
cause  or  matter,  the  affidavit  must  show  the  nature  of  such 
oint  possession  m   such  a  way  as  to  satisfy  the  Court  (.) 
though  It  IS  no  part  of  his  duty  to  endeavour  to  obtain   he 
consent  of  the  o.her  party,  and  he  need  not  so  state  (.).    In 


(?)  Gardner  v.  Irvin,  supra  ; 
Taylor  v.  Oliver  (1876),  34  L.  T. 
902;    Kain  v.   Farrer  (1877)    37 

L.  T.  469.  470;    Taylor  v.  B<luen, 
supra. 

(r)  Walker  v.  Poole  (1882),  21 
Ch.  D.  836;  Hitt  v.  Hart-Davia 
(1884),26Ch.D.470.C.A.;£<,/<an 
V.  Natal  Land  and  Cohnizalion  Co., 
W.  N.  (1887).  143. 178.  C.  A. 

(«)  lb. 

(0  Gardner  v.  Irvin  (1878).  4 
Ex.  D.  49,  C.  A.;    W^b  v.  Ea,t 

B.I>. 


(1880).  5  Ex.  D.  108,  C.  A.,  at 
pp.  J 12.  113;  Kain  v.  Farrer 
(1877),37L.  T.469;  but  see  as  to 
this  last  case.  Hennessy  v.  Wright 
(1888).  21  Q.  B.  D.  509,  522,  523; 
Forman  v.  A'eiiM  (1844),  14  L,  J. 
(CH.)  33. 

(m)  O'Shea  v.  Wood,  [1891]  P.  286, 

(v)  Bovill  V.  Cowan  (1870),  5 
Ch.  App.  495. 

(a:)  Keartley  v.  PhtUipa  (1883). 
10  Q.  B.  D.  465,  C.  A. 
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Btate  that  they  may  have  that  effect  {y). 

onuT.  'a    "''  ?  '"*  "'  document-Where  part  or  parts 

n  hTsl       f  ^•^^S^^"^S  the  discovery  may  either  disclose 

n  h.3  afhdavit  such  part  or  parts  only  or  he  may  disclose 

e  who  e  and  state  his  belief  that  such-L-such  part  o   p  r 

are  DrivilJ^^  .  °  ""^^'^  P^""*^  ^^  ^  document 

2  „r  r   .         "^  '"'^  P"^"''  P^"^^«^  ^«  «t^tes  that  they 

of  I!!'  ^^f^"'"^  '^^"''^  '*"*"  ^'^^t  ^^as  been  done  in  the  way 
invest  T"  "'  ""  '°°'  °^  ^^°^™''  -^0  t-  «ade"I 
rymg  and  If  he  did  not  make  it  himself  he  ought  to  pledge 
his  oath  to  the  belief  that  nothing  sealed  up  is  re levan    or 

^trtritrL:::;::::,^^^^ 

Where  actual  sealing  up  would  interfere  with  the  party's 

(y)  Lamb  v.  Munster  (1882)    10 
Q.  B.  D.  1,  10.  '• 

(s)  Ketaewdl  v.  Baratow  (1872) 
7  Ch.  App.  686;  i?e  Pfcitemi,,' 
J^tckenng  v.  Pickering  (1883)  25 
Ch.  D.  247.  C.  A.;  Von/;  v. 
^«i/«m;«  (1888),  58  L.  T.  601,  C.  A, ; 


Forshaw  v.  Leivia  (1856),  10  Exch. 
(a)  76. 

(6)  ./onea  v.  Andrews,  svpra,  at 
p.  605,  per  Fry,  L.J. 

(c)  Pickering  v.  Pickering,  supra. 
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business  or  be  oppressive  covering  up,  upon  oath,  of  the 
irrelevant  or  privileged  parts  is  sufficient  (d).  VvLore  sealing 
up  or  covering  up  is  impossible  it  is  doubtful  whether  the 
party  must  produce  the  whole  (e)  or  none  (/).  If  the  claim 
to  seal  up  is  not  made  in  the  original  affidavit  of  documents 
it  may  be  made  in  a  subsequent  separate  affidavit  ig). 

The  Court  has  power  to  unseal  documents  in  respect  of 
which  the  objection  to  discovery  is  based  on  the  ground  of 
irrelevancy  in  order  to  determine  whether  the  objection  is 
well  founded  (/t),  but  the  fact  that  some  portions  of  a  book  or 
document  have  been  wrongly  sealed  does  not  justify  an  order 
for  general  unsealing  (i). 

Where  an  officer  of  a  company  which  is  a  party  to  an 
action  has  been  ordered  to  give  discovery  or  documents  on 
behalf  of  the  company,  the  affidavit  must  be  full  and  comprise 
all  documents  in  the  possession  or  power  of  the  company 
or  its  directors  or  officers,  whether  privileged  or  not,  though 
any  vaUd  claim  of  privilege  can  be  raised  in  the  affidavit  Qc). 

If  a  plaintiff  has  on  the  application  of  one  of  several 
defendants  been  ordered  to  make  and  has  made  an  affidavit 
of  documents,  he  will  not  generall-  be  ordered  to  make 
another  affidavit  on  the  application  oi  another  defendant  {I). 
Where  there  is  more  than  one  party  to  give  tho  discovery 
each  must  make  a  separate  affidavit  or  all  must  join  in  a 
joint  one.  If  they  join  in  a  joint  one  they  must  deal  with 
the  documents  that  they  or  any  one  of  them  have  or  have  had 

(d)  Graham  v.  SiAUm,  [1897]  1 
Ch.  761. 

(e)  Carewv.  IFAite(1842),5Beav. 
172. 

{/)  ChurUm  v.  Frevoen  (1S65), 
12  L.  T.  105. 

(g)  Talbot  V,  Marahfidd  (1866), 
L.  B.  £q.  6. 


{h)  Ehrmann  v.  Ehrmann,  [1896] 
2  Ch.  826. 

(»■)  Jones  V.  Andrews,  supra. 

(fc)  Clinch  V.  Financial  Corpora- 
tion (1866),  L.  R.  2  Eq.  271. 

(I)  Pardy' a  Mozambique  Syndicate, 
Ltd.  V.  Alexander,  [1903]  I  Ch.  191, 
196,  196. 
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m  their  possession  or  nowpr  nr  ;«  fi,« 

ofanyoneof  theio(,«).  ^'''''^°"  ^'^  P°^^^' 

or  documents;  the  copy  dehvered  to  the- party  requiring  thn 
discovery  is  sufficient  to  be  used  in  Tonrf  L  5^"'"°^  '^^ 
making  the  discovery  f,A    W  lu  ^^'°'*  *^' P^'"*^ 

ahouldbeinCourt(o7  ^'  -P3^  -tually  delivered 

If  after  the  affidavit  of  documents  has  been  filed  a  docu- 
ment is  discovered  which  should  have  been  included  in  Tt 
I    .3  the  duty  of  the  party  giving  the  discover^to  jv    fu  i 
information  to  the  opposite  party  either  by  way  0   a Tnole 
mentary  affidavit  or  by  notice  {p).  ^  ^^^' 

How  far  affidavit  of  document  is  concln«v     t.  • 

been  in  the  possession  or  power  of  the  party  giving  the 
^^^^J^^^;^^^^i^^^^       for  inspection  J 

(m)  Fendall  v.  O'Conncll  (1885) 
29  Ch  D.  899,  C.  A. 

(n)  R.  S.  C.  J  O.  66,  r.  27  (54). 

(o)  Z<a/ie  V.  Care  (1880),  31 
SoJ.  Jo.  11. 

(P)  Mitchell  V.  Z>ar?fy  j»/^,„  ^o/- 

Jtery  Co.  (1884),  1  Cab.  &G1.  216. 

(7)  G'rtrrfnfr  v.  /rn«  (1878)  4 
KX.D.40.C.A.;  ./<,«,.  v.. VW, 
K.</fo  Oaa  Co.  (1880),  C  Q.  fi.  u_ 
650  C.  A. ;  Compagnie  Financur'e 
du  Pacifique  v.  PeruHan  Ouano  Co 
(1882).llQ.B.D.66.C.A.,//„,; 
'^rrwrnan,  Hanbury  and  Co.  (1886), 
20U.  D.307.319.C.A.;  A'ort^i 
«»</   Co.  V.  lampw^  £fc»/<  anrf  Co. 


(1886),  2  T.  L.  R.  630;  A.-O.  v. 
CasHcford  Local  Board  (1872),  27 
L.  T.  644;  Westminater  Brymho 
Coal  and  Coke  Co.  v.  Clayton  (1864), 
0  L.  T.  634 ;  Imperial  Land  Co.  0/ 
Marscillea  v.  Masterman  (1873) 
20  L.  T.  569.  C.  A. ;  \Yehh  Steam 
Coal  Collieries,  Ltd.  v.  Oagkell 
(1877). .%  L.  T.  362.  f.  A. 

(r)  fij«/,/*.n  V.   H'»/Ain«o«,  [1893] 
2  Q.  B.  432,  C.  A. ;   Mogul  Steam- 
thtp  Co.  V.  MacGrtgor  Oow  rf.  Co 
(J880).  2T.  L.  R.  762;    Hastings 
Corporation  v.  I  vail  (1873),  8  Ch 
App.  1017. 

(')  Bewicke   v.    Oraham   (1881). 
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The  party  seeking  the  discovery  cannot,  either  with  a  view 
to  obtain  a  further  affidavit  of  documents,  or  for  the  purpose 
of  procuring  inspection  of  documents  for  which  privilege  is 
claimed,  adduce  evidence  by  affidavit  or  otherwise  to  show'that 
the  affidavit  is  insufficient  or  incomplete  or  the  statements 
made  in  it  are  untrue  (t).    Nor  as  a  rule  will  he  be  allowed  to 
interrogate    for    those    purposes  (m),   though  under    special 
circumstances  an  interrogatory  as  to  a  specified  document 
or  documents  may  sometimes  be  allowed  (x),  e.g.  where  there  is 
an  issue  as  to  a  particular  document  which  prima  facie  ought 
to  be  in  the  possession  of  the  party  giving  the  discovery;  but 
^  prima  facie  case  must  be  shown  before  such  an  interrogatory 
will  be  permitted,  and  it  should  be  made  the  subject  of  a 
special  application  {y).     A  general  roving  interrogatory  wUl 
not  be  allowed  (z). 

But  where  it  can  be  shown  from  the  affidavit  of  documents 
itself,  or  from  the  documents  referred  to  in  it,  or  from 
admissions  made  in  the  pleadings  of  the  party  giving  the 
discovery,  that  there  is  reasonable  ground  for  supposing  that 


7  Q.  B.  D.  400,  C.  A. ;  Bulman  and 
Dixon  V.  Yovng,  Ehler»  and  Co. 
(1883),  49  L.  T.  736,  C.  A. ;  Lyett  v. 
Kennedy  (1884),  27  Ch.  D.  1,  C.  A., 
at  p.  19,  per  Cotton,  L.J., ;  Budden 
V.  Wilkinaon,  supra ;  Frankenstein 
V.  Oavin'a  Cycle  Cleaning  Co.,  [1897 J 
2  Q.  B.  62.  C.  A. 

(0  Gardner  v.  Irvin,  supra  ;  Jones 
V.  Monte.  Video  Gat  Co.,  aupra  ; 
Compagnie  Financure  du  Pacijigue 
V.  Permian  Qwino  Co.,  supra  ; 
Morris  x.Edunrds  ( 1 889).  23  Q.  B.  I). 
287.  C.  A.;  (1890).  lOApp.Caa.  .109; 
Taylor  v.  BaUen  (1878),  4  Q.  B.  D. 
&!i,    (\    A.  i      Wthk    Steam    Coat 


Collieries,   Ltd.   v.   Gaskell  (1877), 
26  L.  T.  352.  C.  A. 

(u)  NichoU  V.  Wheeler  (1886),  17 
Q.  B.  D.  101.  C.  A.;  HuU  v. 
Trumrn,  Hanbury  and  Co.,  aupra. 
(x)  lb. ;  Jonea  v.  Monte  Video 
Co.,  supra,  at  pp.  M8,  869 ;  Taylor 
V.  Batten  (1878),  4  Q.  B.  D,  at  p.  89. 
C.  A.;  Catt  v.  Tourla  (1877).  22 
L.  T.  756. 

(y)  Hall  V.  Trumnn,  Ilaniury  d) 
Co.,  supra,  at  pp.  320. 32?  ;  Jonca  v. 
Monte  Video  Co.,  aupra. 

(i)  Edi»on  and  Swan  Unilril 
Electric  Light  Co.  v.  Holland  and 
Jablochkoff  General  Electricity  Co., 
[I888]\V.  N.  31.C.  .\. 
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he  ha  or  has  had  other  relevant  documents  in  his  possession 
than  those  disclosed  in  the  affidavit  of  documents,  a  further 
affidavit  may  be  ordered  on  the  ground  of  omission  (a).  In 
some  cases  inconsistencies  in  other  affidavits  filed  by  the  partv 
gmng  the  discovery  (/>).  and  possibly  admissions  contained 
m  documents  other  than  the  pleadings,  may  be  sufficient 
material  upon  which  to  order  a  further  affi'.vit.  but  as  a 
general  rule  the  grounds  must  be  founded  upon  one  or  more 
ot  the  reasons  mentioned  above. 

^     Again,  if  the  affidavit  filed  in  pursuance  of  the  order  is 

insufficient  m  point  of  form,  or  if  it  omits  to  deal  with  any  of 

the  Classes  of  documents  required  to  be  included  in  it.  or  if 

he  documents  disclosed  are  insufficiently  described,  the  party 

Iffidav't  "'^""  "'"  'PP'^'°^  '  '"^^'^^^  ^"^  b'tter 

The  application  for  a  further  and  better  affidavit  is  made 
tc  the  Master  in  Chambers  by  notice  under  the  summons 
for  directions.     No  affidavit  can  be  used  in  support. 

iltl         .  '    1    """"''"*'  ''  '"'"^  *^«  "^'^'^  °^  the  case 
self,  or  from  the  nature  of  the  documents  themselves,  or 

affidavit  that  the  party  giving  the  discovery  has  erroneously 


(u)  Kent     Coal    Concessions     v. 
Dugui,1,  [1910]  A.  C.  462  ;  Jo,u,  v. 
Monte  Video  Gas  Co.,  svpra  ;   Hall 
V.     Truman,    Hanburij    and    Co., 
xiipra  :    Wdsh  Steam  Collirri,/,  Co.', 
IM.    V.    Ganktll,   supra;    Lijrll  v. 
Kennedy,  supra  ;  Jones  v.  Andrews 
(1888).  58L.  T.  OOl.C.  A.;    York, 
shire  Prm-ide.'.l  Lift  Assurance  Cn 
V.  Gilbert,  [1895]  2  Q.  B.  148,  155. 
C.    A.;     Nml   v.    Noel   (18«3),    1 
De  C  J.  &  Sm.  468,  C.  A. ;    Wright 


V.  Pitt  (1868),  3  Ch.  App.  809  .' 
SauU  V.  Browne  (1874),  L.  R.  17 
Kq.  402. 

(t)  A..0.  V.  Caslleford  Local 
Board  {ls-2), '27  L.  r.  MM  West, 
mtnsl^r  lirymho  Cml  and  Coke  Co. 
V.  Chyton  (1804),  U  L.  T.  634;* 
Hastings  Corporation  v.  /«wH  (1873)' 
8  fh.  App.  1017.  See  also  Morris 
V.  Edwards  (1889),  23  Q.  B.  1). 
287,  C.  A.,  per  Lindley,  L.J..  at 
p.  293. 
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represented  or  misconceived  the  nature  and  effect  of  the 
privilege  claimed,  or  of  the  documents  themselves,  the  Court 
may  make  an  order  for  production  of  the  documents  for 
inspection  though  privilege  is  claimed  (c).  But  the  Court 
will  not  speculate  upon  such  misrepresentation  or  misconcep- 
tion and  will  accept  the  affidavit  as  conclusive  unless  it  is 
made  clear  that  the  oath  of  the  party  cannot  be  relied  on  (d), 
and  as  a  rule  before  proceeding  to  order  inspection  the  Court 
will  allow  the  party  resisting  the  discovery  to  make  a  further 
affidavit  to  protect  the  document  if  he  can  (c),  though  pro- 
duction is  sometimes  ordered  without  giving  the  party  this 
opportunity  (/). 

In  Compagnie  Finaiicilrc  et  Commerciale  du  Pacifiqvc 
v.  The  Peruvian  Guano  Co.  (;;),  the  plaintiff  company  sued 
the  defendant  company  for  breach  of  contract,  the  defence 
being  that  no  contract  had  been  concluded  and  that  only 
negotiations  had  taken  place  between  the  parties.  The 
defendants  having    obtamed    an  order  for  an    affidavit   of 


(c)  Combe  v.  London  Corporation 
(1842),  6  Jur.  57,  affd.  (1845),  10 
Jur.  57 ;  A.-O.  v.  Emerson  (1882), 
10  Q.  B.  D.  Iftl.  198, 203, 204,  C.  A., 
whore  the  party's  answers  to 
interrogatories  were  looked  at ; 
RrAcrla  v.  Oppenheim  (1884),  26 
Ch.  D.  924,  C.  A, ;  Frankmstein  v. 
Gavin's  Cyde  Cleaning,  d-c,  Co., 
[1S97]  2  Q.  B.  02,  C.  A. ;  Hey  v. 
De  la  Hey,  [1880]  W.  N.  101,  C.  A. ; 
Lyrll  V.  Kennedy  (No.  3)  (1884),  27 
Ch.  D.  1,  at  pp.  20-23  ;  Jiulmanand 
Dixon  V.  Young,  Khhrn  and  Co., 
(1883),  49  L.  T.  7.30,  C.  A. 

(rf)  liobtrls  V.  Oppfnhrim,  supra  ; 
Jones  V.  Andreus  (1888),  88  L.  T. 
ml. 


(«)  Minet  v.  Morgan  (1873),  8 
Ch.  App.  361 ;  Kain  v.  Farrer 
(1877),  37  L.  T.  469, 471 ;  Taylor  v. 
Batten  (1878),  4  Q.  B.  D.  85,  C.  A. ; 
Kennedy  v.  Lyell(l»83),  8  App,  Cas. 
217,  229. 

(/)  A.O.  V.  Lamhe  (1848),  17 
L.  J.  Ch.  154  ;  Ponsonby  v.  Hartley, 
[1883]  W.  N.  44.  C.  A. ;  but  8oo 
Leslie  v.  Cave  (1887),  50  L.  T.  .132, 
where  Kekewich,  J.,  dochiiod  to 
follow  those  two  cases.  For  other 
instances,  see  Felkin  v.  Herbert 
{Lord)  (1801),  30  L.  J.  (dr.)  798; 
Mansell  V.  Feney  (1801),  4  L.  T. 
437. 

ig)  (1832),  11  Q.  B.  D.  fift. 
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»» .0  the.  dt'^ra^ Ltrc:s':ir''r™'™' 

to  the  alleged  breach  of  contract  Svl'^      .  '^'^i'^"* 

documenta  and  letter,  them  ete;  Thf  H  ,  "'.   °"  °"'  *' 

a  further  and  belter  .ffi7»   !,  Wondants  claimed 

*.  docum»ts^rriet!l  :  '"'.l-"-"*  =«tting  „„t 

'-.a.  the.  miX  :htr ifrixitriTe  ^r 

«mt  the  pkintil  C 1™.  ^°  °r'"'"'-     "  -'  "«■<' 
In   thle  caeo  it  ^'^^ILl^l^y  ZtL'"^' ^^^f 

potest  orTo^r  of  I  1"'.    °\"T"  '^"^  "  ""> 
-e^nttotheUol'XCU^ra^r  "  " 

numl^r  of  principal  La  „7comp^L  ^7"-  °^'""'  ' 
London,  in  effect  for  " bovcottinTf       °,'. ''"'»»'■»"  i" 

number  of  document,  we^'^hlled t  t'd^'/™'  ° 
«   second   affidavit  of   ^^,        ^"^  "'  .'l  defendanta  in 

reaiated  on  .■>^^o::d  ^7^^— tTet  I^'f  ^ 
knowledge,  information  and  heHrf  Til  1  °'  """'' 

relate  to  the  mattera  in  diapufe  '"^  ^  -<" 

Piaintiffa  that  the  documenlrhting  C  SV/.^ 
muat  be  taken  to  1«  relevant,  but  the  Court  he  d^  ^ 
authorities  they  could  not  .„nl,n  „         T  *'  °"  '^^ 

.;.«.aeeof .  J,».i  "ei:t  tran;;^r,::e 'Tr^  t 

...o..h  ..e  Of  the  memWra  of  the  Court  ^ua::^^;:: 

In  Corporation  of  Hastiu,,,  v.  Ivall  (i)  an  »  f      . 

,Lv    -——____  ^ ''  *°  action  to  reatmin 

(A)  (I88(J),  2  T.  L.  R.  7^7^        ~~7T-.-^ J^^train 
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the  defendant   from   depositing    earth   and  stones  on    the 
beach  at  Hastings,  the  plaintiffs  claimed  protection  for  docu- 
ments disclosed  in  their  afiSdavit  of  documents  on  the  ground 
that  they  were  evidence  of  their  own  title,  and    did  not 
support  the  case  made  by  the  defendant,  save  that,  in  certain  of 
the  corporation  accounts,  which  were  specified,  there  were  books 
containing  items  relating  to  former  actions,  which  it  was 
aUeged  by  the  defendant  showed  t'aat  the  foreshore  was  not 
vested  in  the  plaintifis  but  belonged  either  to  the  Crown  or 
to  a  third  person.    The  defendant  took  out  a  summons  for 
the  production  of  various  documents  in  respect  of  which 
privilege  was  claimed  and  an  order  was  made  by  the  judge 
of  first  instance  for  production.    On  appeal  it  was  held  that 
an  order  for  production  ought  not  to  be  made  at  once,  but 
that  the  plaintiffs  ought  to  be  allowed  to  file  a  further  affidavit 
setting  out  more  precisely  the  privilege  claimed. 

In  Bewicke  v.  Graham  (k),  the  defendants  alleged  in  their 
affidavit  of  documents  that  they  had  documents,  numbered 
and  tied  up  in  a  bundle  and  initialed,  but  "  that  they  relate 
solely  to  the  case  of  the  defendants  and  not  to  the  case  of 
the  plaintiff,  nor  do  they  tend  to  support  it,  and  they  do  not 
to  the  best  of  our  knowledge,  information  and  beUef  contain 
anything  impeaching  the  case  of  the  said  defendants,  where- 
fore we  object  to  produce  the  same  and  say  they  are  privileged 
from  production."  It  was  held  by  the  Court  of  Appeal 
that  the  affidavit  was  conclusive  against  the  plaintiff  seeking 
inspection. 

The  principle  which  is  generally  applied  to  cases  where 
privilege  is  claimed  on  the  ground  that  the  documents  relate 
to  the  title  of  the  defendant  was  laid  down  by  Lord  Justice 
Knight  Bruce  in   Combe   v.    Corporation  of  London  (I),  as 


{k)  (18SI),  9  Q.  B.  D.  400. 
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follows:   "If  It  be  with  distinctness  and  positiveness  stated 
in  an  answer  that  a  document  forms  or  supports  the  defen- 
dant  s  title  and  is  intended  to  be  or  may  be  used  by  him  in 
evidence  accordingly,  and  does  not  contain  anything  impeach- 
ing his  defence  or  forming  or  supporting  the  plaintiff's  title 
or  the  plamtiffs  case;  that  document  is.  I  conceive,  protected 
from  production  unless  the  Court  sees  upon  the  answer  itself 
that  the  defendant  erroneously  represents  or  misconceives  its 
nature.    But  where  It  is  consistent  with  the  answer  that 
the  document  may  form  the  plaintiff's  title  or  the  plaintiff's 
case   or  may  contain  matter  supporting  the  plaintiff's  title 
or  the  plamtiff's  case,  or  may  contain  matter  impeaching  the 
defence,  then  I  apprehend  the  document  is  not  protected- 
nor   I  apprehend  is  it  protected  if  the  character  ascribed 
to  it  by  the  defendant  is  not  averred  with  a  reasonable  and 
sumcient  degree  of  positiveness  and  distinctness." 

In  Attorney.Gcmral  v.  Emcnon  (,«),  an  information  on 
behalf  of  the  Crown  on  the  revenue  side  of  the  Queen's  Bench 
Division,  a  declaration  was  sought  that  Her  Majesty  the  Queen 
was  seized  in  her  demesne  as  of  fee  of  a  part  of  the  foreshore 
and  that  the  defendants  might  be  restrained  from  disturbing 
her  officers  in  the  possession  of  the  foreshore.    The  defendant 
claimed,  as  lord  of  the  manor,  the  whole  of  the  foreshore     In 
his  answer  to  one  of  the  interrogatories  administered  the 
defendant  set  forth,  inter  alia,  certain  documents,  the  pro- 
duction of  which  he  objected  to  on  the  ground  that  they 
related  exclusively  to  his  own  title,  that  none  of  them  related 
to  or  tended  to  support  the  alleged  title  of  the  Crown     An 
order  was  made  that  he  should  produce  them  for  inspection 
and  on  appeal  this  order  was  upheld  on  the  ground  that 
the  Court  was  reasonably  satisfied  that  the  defendant  had 


(m)(1883),  lOQ.  B.  D.19I.C.A. 
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made  some  mistake  or  misconceived  the  effect  of  the  docu- 
ments  when  he  said  they  could  not  have  the  effect  of  tending 
to  support  the  plaintiff's  title  or  impeach  his  own.  Lord 
Justice  Brett  in  adopting  the  test  of  Lord  Justice  Knight 
Bruce  in  Combe  v.  Corporation  of  London,  considered  that  the 
Court  might  not  only  regard  the  answer  itself  but  other 
admissions  and  documents  produced  to  the  Court,  and  said : 
"That  if  from  these  the  Court  could  see  with  reasonable 
certainty  that  the  party  cannot  be  trusted  when  he  swore  in 
the  proper  form  the  Court  would  not  give  effect  to  his  oath 
as  to  the  valub  and  effect  of  the  documents  but  would  act 
uix)n  its  own  view  of  them." 

In  Robnts  v.   Oppenheim  («),   the  plaintiffs  claimed  the 
freehold  of  certain  houses  and  the  soil  of  a  forecourt  in  front 
of  those  houses  and  sought  a  declaration  of  their  title  to  the 
soil  of  the  forecourt  and  an  injunction  to  restrain  the  de- 
fendant from  trespassing    upon  it.    In  their  statement  of 
claim  they  referred  to  certain  documents  of  title  as  showing 
their  title.     The  defendant  alleged  that  the  forecourt  was 
public  property.    In  their  affidavit  of  documents  the  plaintiffs 
objected  to  produce  certain  documents,  including  the  docu- 
ments of  ti.!e  mentioned  above,  on  the  ground  that  they 
related  exclusively  to  their  own  title,  and  did  not  tend  to 
prove  that  of  the  defendant.     The  defendant  took  out  a 
summons  asking  that,  notwithstanding    the   objection,  the 
plaintiffs  might  be  ordered  to  produce  them.    The  judge  of 
first  instance  held  that  the  affidavit  (subject  to  slight  amend- 
ment) was  conclusive,  and  refused  production,  and  this  view 
was  supported  by  the  Court  of  Appeal  on  the  ground  that 
they  ought  not  *o  speculate  in  order  to  get  rid  of  the  pro- 
tection claimed,  and  ought  to  accept  the  affidavit  as  conclusive 
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unless  they  could  see  distinctly  that  the  oafh  .t  ,u 
could  not  be  relied  on.  ^*^  °^  *^«  P^^^^y 

In  Frankenstein  y,  Gavin's  CunU  m 

company  rtere  the  statemeM  complained  of  ZS  j,  .nn 
persons  had  enrolled  themselves  a,  annual  ZZ^^IT 

Gorier;  *r  v*"^  "^^-  ™ - 

case,  and  did  not"  Zrt  on  ,  .  .  ™  "°'""""8  'hair 
^ease  and  contai„'ed"rhl:  r^Ii^TC  ts^'^T 
defendants.    The  plaintiff  applied  tor  an  order  'or  , 

of  these  applications,  and  obtained  irf^mit  '"'"'°'' 
chambers.  The  master's  order  warrevel^btthrT  "' 
chambers,  and  on  appeal  the  Conrt  hj  thaMha  "^f  "! 
was  conclusive  unless  fJi«  r«    ^  ^  aflSdavit 

.he  allegation  in  rtTad  neS;  ^To  'ZT\  ''"'^  '""' 
bnt  supported  the  defendant".  1       ,  ^'^^'^' "« 

that  so  far  from  Lat  be,„  °  ..  u°°'  ™  """  ""«•  a"") 

that  the  allegatL  1 IZ        ""  '"^  °°""  '*  »"""««' 

'..r'her  ^da.t  as  to  l'arurlre„r "  "  °*'  '"  » 

to  a'clur  It'ttntZ  nr  ht"  "'  ""^  •""^ 
^-"cume^s^ha^n^ 

(")  [1897]  2  Q.  B.  62.  C.  A. 
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make  an  order  requiring  any  other  party  to  state  by  affidavit 
whether  any  one  or  more  specific  documents,  to  be  specified  in 
the  application,  is  or  are  or  has  or  have  at  any  time  been  in 
his  possession  or  power,  and  if  not  then  in  his  possession, 
when  he  parted  with  the  same  and  what  has  become  thereof. 
Such  application  must  be  made  on  an  affidavit  stating  that 
in  the  belief  of  the  deponent  the  party  against  whom  the 
application  is  made  has  or  has  at  some  time  had  in  his 
possession  or  power  the  document  or  documents  specified  in 
the  application,  and  that  they  relate  to  the  matters  in  question 
in  the  cause  or  matter  or  to  some  of  them  {p). 

This  sub-rule  enlarges  the  power  of  the  Court  to  order 
discovery  {q),  especially  in  cases  where  the  general  principle 
that  an  affidavit  of  documents  is  conclusive  applies.    But  it  is 
confined  to  cases  where  the  applicant  is  able  to  specify  in  his 
affidavit  some  one  or  more  specific  documents.    No  order  can 
be  made  unless  the  applicant  can  do  this,  and  the  order 
made,  if  any,  must  be  confined  to  the  particular  documents 
so  specified  (/•).    It  is  not  sufficient  to  state  that  the  opponent 
has  in  his  possession  a  class  of  documents,  such  as  correspon- 
dence between  particular  parties,  or  books,  or  entries  in  books, 
or  telegrams  from  A.  to  B.,  between  certain  years  («).    The 
particular  document  or  documents  must  be  named  and  speci- 
fied BO  that  it  or  they  can  be  identified  (0.     Moreover,  the 
affidavit  must  show  that  in  the  belief  of  the  deponent  such 
documents  actually  are  or  have  been  in  the  party's  possession 


(p)  R.  S.  C. ;  O.  31,  r.  19a  (3). 

(q)  Kent  Coal  Conceasiona  v. 
Duguid,  [1910]  1  K.  B.  916,  C.  A., 
affinned  in  H.  L.,  [1910]  A.  C.  452. 

(r)  White  V.  Spafford,  [1901]  2 
K.  B.  241,  G.  A. ;  Huntley  Brothera 


[1911]  W.  N.  34 ;  Gravea  v.  Heme 
mann  and  Armstrong,  [1901]  18 
T.  L.  R.  115. 

(a)  lb. 

(0  Huntley    Brothera    v.    Back- 


T,    Baekworth   CoUieriea   (Oumera),     worth  Cottieriu  (Ovmera),  aupra 
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applicant  .as  1'^  "£:  2?^  "^"1"^  *'^' ''' 
have  passed,  or  that  books  or  ol  J  f  ^°^^««l^«°dence  must 
suffice  (.:).    For  the  nurn.!    7        documents  exist,  will  not 

"  a  letter  sZ^ZZ'lmZZfT''''  T'  ''''  ^"^«' 
by  a  party  refers  to  another  lett^  It  ?'?  °'  ^"'^"^^^ 
^«-  relevant,  and  the  onus  o  1^^^^^^^^^  '«  ^'^^ 

or  that  it  is  privileged  Up,       T    ^  '* ''  "^'^  relevant, 

sometime,  contended  thai  the  affidarir^^"^"  <"'•  "" 
plication  murt,tate  the  ground!  of  ir,  r""""'  °'  *" 
to  the  e>dslence  of  the  paSlr  d  T^"""'= '«"«'  ■« 

tat  in  view  of  the  worl^f  7e"  iIT""  '  "**''"'°''  '"  "' 
i>  not   necessary     I  JLTV  "  """"'"^  """  «'!« 

Poss^ion  must  te  iado  o^  fT,  T   °'   ^'"™»«.'  ""^ 
entife  the  appHca^tr^L tie't)  ^    °  °°'  "  ™'""^"'  '° 

^«««-  rj/-  the  Court  to  inspect 

prindpLrxirrofd '" '"™  ^*"'  '-^ «-"" 

the  grounds  on  which  S      ^™™"  ''  '=™'"'"'™  "«  ^ 


iu)  Graves    v.    Hernemann    and 
Armatrong,  supra. 

(X)  lb. 

iy)  Ormerod,  Orierson  and  Co  v 

(2)  For  fonn  of  notice  seo  Chitty'a 


rom8.256;  for  form  of  affidavit 
jn    support.  Cliitty's  Forms.  260 : 

fom  of  order.  Chitty's  Forms;  form 
of  affidavit  in  compliance  with  the 

"?7ef°»°«*«.  Chitty's  Forms.  256. 
(a)  Ormerorf,  (We«on  onrf  Co.  v. 

p.  Dtfo, 
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for  an  order  for  inspection,  privilege  is  claimed  for  any  docu- 
ment, it  shall  be  lawful  for  the  Court  or  a  judge  to  inspect  the 
document  for  the  purposes  of  deciding  as  to  the  vaUdity  of  the 
claim  {b). 

The  object  of  the  rule  was  to  get  rid  of  the  fetters  imposed 
by  the  old  practice  and  to  give  power  to  determine  at  once 
whether  the  objection  sought  to  be  raised  was  well  founded  (t). 

The  rule  applies  to  any  ground  on  which  production  for 
inspection  is  sought  to  be  resisted,  e.g.,  a  claim  to  seal  up 
parts  of  documents  on  the  ground  of  irrelevancy  ((/),  but  the 
power  of  the  Court  to  inspect  for  the  purpose  of  deciding  on 
a  claim  of  privilege  does  not  apply  unless  the  document  is  in 
the  possession  or  under  the  control  of  the  party  from  whom 
the  inspection  is  sought  {<•). 

The  party  applying  for  an  order  for  inspection  under  this 
rule  should  give  notice  to  the  opposite  party  to  have  the 
documents  in  chambers  at  the  hearing  of  the  application  for 
inspection  by  the  master  if  the  application  is  granted  (/). 

Before  the  rule  was  made  the  judge  would  sometimes  at 
the  desire  of  the  parties  inspect  the  documents  and  if  he  did 
so  his  decision  was  not  appealable  (jr).  But  this  would  seem 
not  to  be  so  now  under  the  rule. 


(6)  R.  S.  C. ;  0.  31,  r.  19a  (2). 

(c)  Ehrmann  v.  Ehrmann  (No.  2), 
1896,  2  Ch.  826,  at  p.  828,  per 
Stirling,  J,  For  caaea  where  the 
rule  has  been  discussed,  see  Velier  v. 
Schrieber  (1888),  53  J.  P.  39; 
Williams  v.  Quebrada  Railway  Land 
and  Copper  Co.,  [1896]  2  Ch.  751, 
757,  per  Kekkwich,  J. ;  Mitbank  v. 
Milbanh,  [1900]  1  Ch.  376,  C.  A., 
per  Vauqhan-Williams,  L.J.,  at 


p.  385 ;  and  for  a  case  before  tho 
rule,  see  Lafone  v.  Falkland  Island 
Co.  (1857),  27  L.  J.  (ch.)  25. 

(d)  Ehrmann  v.  Ehrmann,  supra. 

(e)  Wilkinson  v.  Wilkinsm  (not 
reported),  per  Channell,  J.,  in 
Chambers. 

(/)  For  form  of  notice  see 
Chitty's  Forma,  260. 

(g)  Buslros  v.  White  (1876),  1 
Q.  B.  D.  423.  427,  C.  A. 
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Order  for  production  oj  documents 

thereof  ^fe  w'T^'orl™ tS '?  "^  °""  "»  -™» 
have  beento  to  poZro^Jolf^frrr  **  "^  " 
question  in  tlie  action  .nH  J„  !  .u  ^  My  matters  in 
officer  tor  the  ^X'osJra  ''^T  l!"  "^  "'""^ 
cover,  and  prodnce  and  "Irtr/  ''  ""^  """''  <"'■ 
mthout  further  „c  ..e  (Con  71  ^L^T™''  ""^'^'"i'y 

served  on  the  solicitor  (Con  Eufetmc;    I  ^  °t'  ™^  ''' 

Affidovit  OK  production 

the  doennrents  'herein  rttn^eXV;*;^ -.■  "f 
may  be  according  to  Form  No  1  in  ,  "'^''^'/^  P'^oduce  and 
467).  If  the  affidavit  on^itinn  ^^'"f'l  ^'  ^^^'^^  ^^'^ 
a  corporation  under  Con  Eu  e  ^  it  Z  ^'  '^  ""^"^  «' 
Form  No.  2.  '  '*  ""^^  ^«  according  to 
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The  nature  and  definite  description  of  privileged  documents 
must  be  set  forth  in  the  affidavit  of  documents  {Gardner  v. 
Irwin  (1878),  4  Ex.  D.  49  ;  O'Shea  v.  Wood,  [1891]  P.  286 ;' 
Ainsworth  v.  Wilding,  [1900]  2  Ch.  815;  and  Chrffue  v.  McKay, 
8  0.  L.  R.  478  ;  but  see  Hoffman  v.  Crerar  (1897),  17  P.  R.  (404)),' 
and  the  affidavit  of  documents  should  sufficiently  identify 
documents  referred  to  as  to  enable  the  Court  to  order  their 
production  {Gushing  Sulphite  Fibre  Go.,  Ltd.  v.  Gushing  (No.  2), 
2  N.  B.  Eq.  466),  and  matenal  documents  should  be  pro- 
duced or  accounted  for  in  the  affidavit  of  documents  (Evans  v 
Jaffraij,  3  0.  L.  R.  827). 

An   affidavit  on    production  cannot    be   contradicted  by 
controversial  affidavit,  but  if  from  any  source  an  admission  of 
its  incorrectness  con  be  gathered  the  affidavit  cannot  stand 
{Savage  v.  Ganadian  Pacific  By.,  16  Man.  R.  381),  as  where  the 
officer  of  the  defendants  who  made  the  affidavit  on  production 
was  cross-examined  upon  it,  and  as  a  result  made  a  second 
affidavit  producing  a  number  of  documents  for  which  he  had 
claimed  privilege  in  the  first  the   examination  on   the  first 
affidavit  may  be  used  to  contradict  the  statement  on  the  second, 
although  there  was  no  further  examination  {Savage  v.  Ganadian 
Pacific  By.,  supra),  and  where  an  affidavit  of  documents  is  made 
by  an  officer  of  a  company  any  other  examinable  officer  of  the 
company  may  be  examined  upon  it  and  his  answers  may  be 
used  to  impeach  the  affidavit  on  an  appUcation  to  compel  tho 
fihng  of  a  further  and  better  affidavit  {Bain  v.  Ganadian  Pacific 
By.  Go.,  14  Man.  R.  544),  and  if  such  last-mentioned  officer  on 
his  examination  states  he  does  not  know  whether  or  not  certain 
documents  exist,  which  by  the  rules  of  the  company  should  be 
in  existence,  he  will    be  ordered  to  inquire  and  obtain  the 
information  necessary  to  enable  him  to  answer  fully  and  ex- 
pHcitly  {Bain  v.  Ganadian  Pacific  By.  Go.,  supra). 

The  opposite  party  must  be  satisfied  with  an  affidavit  of 
documents  made  in  the  ordinary  form  unless  he  can  show  from 
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admissions  or  former  statements  that  there  are  other  documents 
in  his  opponent's  possession  or  power  relating  to  the  matters 
in  question  {Muir  v.  Alexander,  15  Man.  R.  103),  to  merely 
show  that  there  are  in  the  possession  of  the  opposite  party 
letters  or  other  documents  not  mentioned  in  the  affidavit  which 
might  contain  relevant  matter  is  not  enough  {Muir  v.  Alexander, 
15  Man.  S.  103). 

In  nn  action  to  recover  for  services  alleged  to  have  been 
rendei  ;i  in  finding  a  purchaser  for  defendant  company's  pro- 
perty, L'.,  application  was  made  at  chambers  for  an  order  th..t 
the  defendants'  answer  on  affidavit  "  stating  what  documents 
relating  to  any  matter  in  question  in  this  action  are  or  have 
been  in  the  possession  of  the  defendants,"  etc.  The  applica- 
tion was  dismissed.  The  applicants  appealed  when  it  was  held 
that  the  order  should  have  been  allowed,  it  appearing  that 
one  of  the  defendants  was  a  corporation,  and  must  have  under 
its  control  all  records,  proceedings,  and  correspondence,  if  any 
existed,  relating  to  communications  with  the  other  defendant, 
and  having  regard  to  all  the  circumstances  it  was  impossible  to 
say  that  discovery  was  not  necessary  or  helpful  on  the  trial 
{Wood  V.  Dominion  Lumber  Co.,  87  N.  S.  R.  250). 


CHAPTER  IX 


Production  op  Document  for  Inspection 

The  distinction  between  discovery  by  disclosure  of  the  exist- 
ence of  documents  and  discovery  by  means  of  inspection  of 
documents  has  already  been  pointed  out.  The  latter  right, 
broadly  speaking,  means  the  right  of  a  party,  subject  to  certain 
exceptions,  to  have  produced  for  his  inspection,  or  that  of  his 
solicitors  or  agents  (a),  for  the  purpose  of  the  cause  or  matter 
in  which  discovery  is  sought,  every  document  in  the  possession 
or  power  of  the  opposite  party  or  of  hie  agent,  present  or  past, 
which  relates  to  any  question  in  issue  (h)  in  the  cause  or 
matter  and  is  material  or  relevant  to  that  cause  or  matter. 

As  a  rule  the  inspection  must  be  by  the  party  or  his 
legal  agent,  but,  in  a  proper  case,  inspection  by  a  land  agent 
may  be  allowed,  even  though  he  be  a  witness  in  the  case  (c), 
but  it  is  contrary  to  the  usual  rule  to  allow  inspection  by 
witnesses  (r/).  So  also,  where  a  proper  case  is  made  out, 
inspection  by  a  professional  accountant  appointed  for  the 
purpose,  or  by  any  other  export,  may  be  allowed  (r),  or  by  more 


(t)  Willinm»  v.  Prince  of  Waif 
Life,  flc.  Co.  (1857).  '  -  av.  38:i ; 
CosUi    Rica    Hrpub  Kflnngcr 

(No.  2)  (1875),  44  L.  J.  vca.)  402, 
C.  A. 

(6)  Phillips  V.  P\iUip»  (1879),  4(» 
L.  T.  816,  821. 

(f)  A.-Q,      V.      WhiitVOvd      Locil 


Board  (1871),  40  L.  J.  (CH.)  Ctf2. 

(d)  lioijd  V.  Prlrir  (18fl8),  .3  Ch. 
App.  818. 

{f)  Lindtmy  v.  Gladatoiie  (ISAO), 
L.  R.  9  Eq.  132  ;  Simwim  Vnle  Rail. 
Co.  V.  Budd  ( 18«fl).  L.  R.  2  Kq.  274  ; 
Dadamll  V.  Jaeobit  (1887),  34  Ch.  D. 
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than  one  person  (/),  though  it  is  only  in  exceptional  cases  that 
this  will  be  done,  and  ordinarily  the  term  "  agent "  does  not 
include  such  persons  (7). 

The  inspection  sought  must  be  solely  for  the  purpose  of 
the  cause  or  matter  and  will  not  be  allowed  for  collateral 
purposes  (A).  It  must  relate  to  some  question  or  issue  in 
dispute  in  the  cause  or  matter  (j).  In  liliel  actions  where  justi- 
fication is  pleaded,  inspection  of  the  plaintiff's  books  or  docu- 
ments can  be  obtained  only  in  respect  of  such  specific  facts 
or  instances  which  the  defendant  has  stated  in  his  defence 
or  particulars  and  upon  which  he  relies  in  order  to  prove  his 
plea  ij).  In  an  action  for  specific  performance  of  an  agree- 
ment to  take  a  lease  a  mere  general  challenge  of  the  plaintiff's 
title  by  the  defendant  does  not  entitle  him  to  production  of 
documents  relating  to  title,  but  if  the  defendant  raises  a  par- 
ticular issue  challenging  the  title  in  any  particular  respect  he 
is  entitled  to  production  of  documents  bearing  on  that  issue  {k). 

The  inspection  sought  must  be  matenal  or  relt  •  t  to  the 
cause  or  matter  (/),  but  a  document  may  be  materia!  c.  relevant 
to  the  cause  or  matter,  though  it  relates  only  to  questions  as  to 
damages  {m). 

As  will  be  seen  more  fully  later,  there  are  d.-  jrences 


(/)  Peru  Republic  v.  We^uelin 
(1871).  L.  R.  30  £q.  140. 

ig)  Bonnardet  v.  Taylor  (1861), 
1  John  and  H.  383  ;  Draper  v.  Jfon- 
cheater,  Sheffield  and  Lincolnshire 
Rail.  Co.  (1861),  7  Jur.  (n.  s.)  80. 
C.  A. ;  Coleman  v.  We.4  Hartlepool 
Harbour  and  Rail.  Co.  ( 1861 ),  5  L.  T. 
266. 

{h)  Richardson  V.  Uaalings(\M^), 
7  Bcav.  354  ;  Williamn  v.  Prince  of 
Wales  Life,  dkc,  Co.,  supra  ;  Re 
Birmingham  Banking  Co.,  ex  jmrlr 


Brinaley  (1800),  36  L.  J.  (ch.)  150. 

(i)  Phillips  \.  Phillips,  supra. 

(j)  Arnold  and  Butler  v.  Bottom- 
Uy,  [1908]  2  K.  B.  151,  C.  A. 

(k)  Jones  V.  WatU  (1890),  43  Ch. 
D.  574.  C.  A. 

(/)  R.  S.  C;  0.  31,  IT.  14,  15; 
Anderson  v.  Bank  of  British  Colum- 
bia (187'?),  2  Ch.  I).  644,  0.  A.,  at 
p.  056. 

(m)  Papev.  Lister  (1891),  L.  R.  8 
Q.  B.  242 ;  Ladds  v.  WaUhtw  (1884), 
32  W,  R.  1000. 
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between  the  obligation  to  disclose  the  existence  of  documents 
in  the  possession  or  power  of  agents  and  the  obligation  to 
produce  documents  for  inspection  which  are  in  the  possession 
or  power  of  an  agent,  but  it  may  here  be  noticed  that  the  latter 
obligation  is  less  stringent  than  the  former  (n). 

In  an  action  for  libel  where  the  alleged  Ubel  consisted  of 
allecrations  that  the  plaintiffs  carried  on  their  business  in  an 
imp^roper  manner,  and  were  fraudulent  stock  and  share  dealers 
and  persons  who  could  not  be  trusted  in  business  deaUngs,  the 
defendant  pleaded  justification  and  delivered  particulars  of  the 
plea,  in  which  he  alleged  that  the  plaintiffs  were  not  members 
of  the  London  Stock  Exchange,  but  were  concerned  in  running 
a  "  bucket-shop,"  and  that  they  did  not  carry  on  the  ordinary 
and  legitimate  business  of  stockbrokers,  but  were  entirely 
dependent  for  their  profits  upon  the  losses  made  by  their 
customers.    In  a  further  sot  of  particulars  the  defendant  gave 
the  names  of,  and  extracts  from,  certain  pamphlets  on  methods 
of  money-making  issued  by  the  plaintiffs.    In  neither  set  of 
particulars  did  the  defendant  give  any  specific  instance  of  the 
commission  by  the  plaintiffs  of  any  fraudulent  or  improi)er 
act,  or  the  name  of  any  person  alleged  to  have  been  defrauded 
by,  or  to  have  suffered  loss  at  the  hands  of,  the  plaintiffs. 
The  defendant  took  out  a  summons  for  an  order  that  he 
should  bo  liberty  to  inspect  the  books  of  the  plaintiffs  for  a 
certain  period.    This  wud  granted  to  a  considerable  extent  by 
the  master  in  chambers,  but    on  appeal  to  the  judge  in 
chambers  the  master's  order  was  reversed  on  the  ground  that 
the  issues  to  be  tried  in  the  action  were  limited  to  the  matters 
referred  to  in  the  particulars,  and  that  the  defendant's  claim 
for  discovery  must  be  limited  to  those  matters  {o).    On  appeal 


(n)  See  note  (m).  p.  180.  •*•>«  ProvidtrH  Lift  Aituranct  Co.v. 

(0)  This  WM  in  reliance  on  Yoth-     GObirt,  [1893]  2  Q.  B.  148. 
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to  the  Court  of  Appeal  the  decision  of  the  judge  in  chambers 

was  upheld.    In  giving  judgment  Lord  Justice  Kennedy  said  : 

"  It  appears  to  me  that  we  could  not  accede  to  the  appellant's 

contention  without  deviating  from  a  settled  and,  I  will  add, 

as  it  appears  to  me,  a  right  practice  in  the  case  of  libel  actions. 

The  defence  of  the  defendant  Bottomley,  broadly  put,  is  '  I 

say  that  you  have  been  carrying  on,  under  the  title  of  stock 

and  share  dealers,  an  illegitimate  and  dishonest  business,  and 

have  been  inducing  people  to  deal  with  you  by  undue  or 

grossly  misleading  statements  as  to  your  course  of  dealing 

and   the  advantages  which  will  result  to  persons  who  will 

entrust  their  investments  to  you.     I  do  not  give  any  reference 

to  any  particular  person  who  has  dealt  with  you,  or  to  any 

particular  transaction  in   which  you  have  been   concerned, 

or  to  any  particular  document  in  your  possession  ;  but  I  hope 

to  find  evidence  in  support  of  my  justification  by  examining 

the  entries  in  your  books  between  January  1,  1906,   and 

October  13,  1906.'     I  am  of  opinion  that  the  allegation  of  a 

system  of  wrongdoing  is  a  wholly   insuflficient  basis  for  a 

claim  to  inspect  the  plaintiffs  business  books  "  (p). 

In  Metropolitan  Saloon  Omnibus  Co.  v.  Hawkins  (q),  the 
defendant, la  shareholder  in  the  plaintiff  company,  was  sued  for 
a  Lbel  imputing  insolvency  to  the  plaintiff  company.  He  was 
held  by  the  Court  of  Exchequer  to  be  not  entitled,  on  the 
strength  of  such  a  general  allegation,  to  in8i)ection  of  the 
plaintiffs  books.  In  giving  judgment,  Cltief  Baron  Pollock 
said :  "  We  cannot  notice  the  defendant  otherwise  than  as  a 
person  defending  an  action  for  libel— not  as  a  partner  or 
shareholder;  and  we  ought  to  refuse  him  assistance  just  as 
we  should  refuse  any  other  defendant  who  libelled  a  merchant 


(/))  AniolilanJ  liii(Ur\Moltvmlcy, 
llUtmj  2  K.  B.  151,  at  p.  15L». 


(<l)  4  H.  &  X.  140. 
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by  saying  he  was  insolvent,  and  then  asked  for  an  inspect  on 
of  his  books  in  order  to  prove  it.  A  merchant  who  xs  hbelled 
by  a  statement  that  he  is  insolvent,  has  a  right  to  mamtam  au 
action,  and  the  defendant  has  no  right  to  say:  'Let  me 
examine  all  his  affairs,  for,  if  you  do,  I  have  some  chance  of 
proving  that  he  is  insolvent.'  "  ^  •,!    .  /  ^ 

In  YorkMre  Prorldent  Life  Assurance  Co.  v.  Gilbert  (r). 
Lord  Justice  Lindley  sums  up  the  law  applicable  to  such  cases 
tts  follows:  "The  defendant's  right  then  is  to  have  discovery 
of  all  matters  relating  to  the  questions  in  issue  as  narrowed 
by  the  particulars.  I  do  not  think  in  a  libel  action  he  is  en- 
titled to  get  anything  more.  ...  I  think  it  would  be  a  very 
bad  precedent  to  suggest  that  a  person  can  simply  by  libelUng 
another  obtain  access  to  all  his  books  and  see  whether  he  can 
justify  what  he  has  said  or  not." 

Modes  of  obtaining  in.peotion.-Three  ways  are  provided 
by  the  Rules  of  the  Supreme  Court  for  procuring  the  pro- 
duction of  documents  for  inspection.  (1)  It  is  provided  that 
it  shall  be  lawful  for  the  Court  or  a  judge  at  any  time 
during  the  pending  of  any  cause  or  matter  to  order  the  pro- 
duction by  any  party  thereto,  upon  oath,  of  such  of  the 
documents  in  his  possession  or  power  relating  to  any  matter 
in  question  on  such  cause  or  matter  as  the  Court  or  judge 
shall  think  right  and  the  Court  may  deal  with  such  documents, 
when  produced,  in  such  manner  as  shall  appear  just  U). 

This  rule  is  rarely  resorted  to  in  practice  as  all  the  cases 
that  now  arise  fall  within  the  two  other  modes  of  obtaining 
production  for  inspection.  The  rule  gives  a  discretion  to  the 
master  as  *'j  wheoher  he  shall  grant  the  discovery.  He  is  not 
bound  ex  dchitojaHtitice  to  do  8o(0.    The  Court  may  order  a 


(r)  [1896]  2  Q.  B.  148. 
(a)  R.  S.  C;  O.  31,  n  U. 


(0  Wopev.  Br««*,[lS9712Q.  B. 
188, C.  A, ;  CriMxtw  BTogdtn(liV!i), 
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plaintiff  to  produce  to  one  of  several  defendants  documents  re- 
lating to  the  matters  in  question  between  the  plaintiff  and  that 
defendant  which  the  plaintiff  has  disclosed  in  an  affidavit  of 
documents  which  he  has  made  in  order  to  give  discovery  to 
another  of  the  defendants,  without  it  being  necessary  for  the 
second  defendant  who  is  seeking  discovery  to  make  another 
application  for  it  by  applying  for  the  plaintiff  to  make  another 
affidavit  of  documents.  But  the  order  will  allow  the  plaintiff 
Iibe'-<:y  to  withhold  on  oath  or  seal  up  such  documents  as  do 
not  relate  to  the  matters  in  question  between  the  plaintiff  and 
the  particular  defendant  («). 

(2)  It  is  further  provided  that  every  party  to  a  cause  or 
matter  shall  be  entitled,  at  any  time,  by  notice  in  writing,  to  give 
notice  to  any  other  party  in  whose  pleadings  or  affidavits 
reference  is  made  to  any  document,  to  produce  such  documents 
for  the  inspection  of  the  party  giving  such  notice,  or  of  his 
solicitor,  and  to  permit  him  or  them  to  take  copies  thereof  j  and 
any  party  not  complyingwith  such  notice  shall  not  afterwards  be 
at  liberty  to  put  any  such  document  in  evidence  on  his  behalf  in 
such  cause  or  matter  unless  be  shall  satisfy  the  Court  or  a 
judge  that  such  document  relates  only  to  his  own  title,  he 
being  a  defendant  to  the  cause  or  matter,  or  that  he  had  some 
other  cause  or  excuse  which  the  Court  or  judge  shall  deem 
sufficient  for  not  complying  with  such  notice ;  in  which  case 
the  Court  or  judge  may  allow  the  same  to  be  put  in  evidence 
on  such  terms  as  to  costs  and  otherwise  as  the  Court  or  judge 
shall  think  fit  {x). 

Production  of  documents  for  inspection  is  usually  obtained 


08  L.  T.  Jo.  474 ;  South  African 
Republic  V.  La  Cumpagnie  Franco- 
Iklge  du  Chemin  de  Fer  du  Nord 
(18U8).  14  T.  L.  R.  403;  Nobel 
Urolhvra  Pelrdcum  Co.  v.  Skwart 


and  Co.  (1891),  35  Sol.  Jo.  640, 

(tt)  Pardi/a  Mozambique  Syndi- 
cate, Ltd.  V.  Alexander,  [1893]  1  CL. 
191. 
ix)  R.S.C.;  O.  31,r.  15. 
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in  practice  under  this  rule,  so  far  as  concerns  documents  the 
edstence  of  which   are  disclosed   in   the   pleadings   (which 
includes  rrticulars)  (</),  or  in  any  affidavit  (which  includes 
the  affidavit  of  documents)  {z),  an  affidavit  in  answer  to  interro- 
natories  (a)  and  an  affidavit  which  has  not  been  filed  but  which 
is  intended  to  be  used,  and  has  been  shown  to  the  opposi  e 
party  (b).    The  document  need  not  be  one  that  is  specifically 
described  in  the  pleading  or  affidavit.     It  is  sufficient  if  it  is 
described  or  referred  to  in  a  general  manner  (c).    The  docu- 
ments must  be  in  the  possession  of   the  party  m  whose 
pleadings  or  affidavits  they  are  referred  to  {<!).    Exhibits  to  an 
affidavit  are  included  in  the  term  "documents"  (c),  but  not 
copies  of  documents  when  copies  are  not  referred  to  m  the 
pleadings  or  affidavits  (/),  and  not  the  case  laid  before  counsel 
and  his  opinion  thereon  which  is  exhibited  to  an  affidavit  in 
support  of  an  application  for  leave  to  sue  i7i  forma  pauperis  {y), 
nor  goods  branded  with  a  name  or  description  (h). 

The  usual  practice  is  to  obtain  an  order  for  the  disclosure  of 
the  existence  of  documents  in  the  party's  possession  which 
relate  to  the  questions  in  issue  in  the  cause  or  matter,  i.e.  an 
affidavit  of  documents,  and  on  the  affidavit  being  filed  to  give 

(6)  Re  Fenner  and  Lord,  [1897] 
1  Q.  B.  667,  C.  A. 

(c)  Smith  V.  Harria  (1883),  84 
L.  T.  869 ;  Re  Credit  Co.  (1879),  U 
Ch.  D.  256. 

(d)  Quilter  V.  Ueathj  (1883),  23 
Ch.  D.  42,  C.  A. 

(c)  Hunter  v.  Dublin,  Wieklow, 
and  Wexford  Rail.  Co.,  supra ;  Rt 
HincMiffe,  [1895]  1  Ch.  117,  C.  A. 

( / )  Quilter  v.  Hei'tly,  supra. 

Ig)  Sloane  v.  British  Steamship 
Co.,  [1897]  I  Q.  B.  185,  C.  A. 

(A)  Smith  V.  UuTTis.  supra. 


(y)  Cass  V.  Fitzgerald,  [1884] 
\V.  N.  18;  Milbank  v.  Milbank, 
[1900]  1  Ch.  376,  at  p.  385,  per 
Vacqhan-Williams,  L.J. 

(z)  Pardy'a  Mozambique  Syndi- 
cate, Ltd.  V.  Alexander,  [1903]  1  Ch. 
191  ;  Wiedeman  v.  Walpole  (1890), 
24  Q.  B.  D.  637,  542  ;  Hunter  v. 
Dublin  Wieklow  and  Wexford  Rail. 
Co.  (1891),  28  L.  R.  Ir.  489, 
C.  A. 

(a)  Moore  v.  Peaehey,  [1891]  2 
Q.  B.  707:  Pardy's  Mozambique 
SyndicaU.  Ud.  v.  Alexander,  supra. 
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notice  to  produce  the  documents   mentioned  therein  in  the 
form  provided  (t),  which  form  must  be  followed  as  closely  as 
possible,  though  it  is  not  essential  to  use  its  very  words  (A). 
The  party  to  whom  the  notice  is  given  must  then  produce  the 
documents  for  inspection  unless  he  can  show  good  cause  why 
he  should  not ;  if  he  refuses  to  produce  them  the  onus  is  on 
him  to  justify  his  refusal  (/),  and  he  may  possibly  be  prevented 
from  using  them  at  the  trial  (m).    The  fact  that  the  document 
referred  to  in  the  party's  pleading  or  affidavits  is  not  in  hia 
possession  or  power  is  a  good  cause  why  he  should  not  produce 
it  for  inspection  since  the  rule  only  relates   to  documents 
in  the  possession  or  power  of  the  party  («).    So  also  are  the 
grounds  on  which  production  can  ordinarily  be  successfully 
resisted  and  which   are  set  out  hereafter  (o).     Where   the 
party  to  whom  the  notice  has  been  given  refuses  to  produce 
the  documents    for   inspection    the   party  desiring   the   in- 
spection can  apply  to  the  Court  or  judge  to  make  an  order  for 
inspection  in  such  manner  and  place  as  he  may  think  fit, 
but  the  order  cannot   be    made  when  and  so  far  as  the 
Court  or  judge  shall  be  of  opinion  that  it  is  not  necessary 
either  for  disposing  fairly  of  the  cause  or  matter  or  for  saving 
costs  (p). 

The  application  for  inspection  is  made  to  a  master  at 
chambers  on  a  notice  under  the  summons  for  directions.  No 
affidavit  is  necessary,  but  the  pleadings  or  affidavits  in  which 


(i)  R.S.C.;0.  31,r.  16;R.,S.C. 
ApiKjndix  B.,  Form  9. 

(k)  Re  Credit  Co.  (1879),  11  Ch. 
D.  25G,  260. 

(I)  Quilkr\.Heatly,8uj)ra,  at  p.  51. 

(m)  R.  S.  C. ;  O.  31,  r.  16,  and  sco 
pout,  p.  263. 

(>»)  Quitter  v.  HeaUy,  supra. 


(o)  Sec  post,  pp.  123  et  stq.  It  is 
submitted  that  thia  must  be  so 
though  it  is  not  altogether  clear  from 
the  cases.  Sec  Roberts  v.  Oppcnheim 
(1884),  26  Ch.  D.  724,  C.  A. ;  Lowden 
V.  Blakey  (1889),  23  Q.  B.  D.  334 ; 
Smith  V.  //orm  (1883),  48  L.  T.  869. 

{p)  R.  S.  C;  O.  31,  r.  18(1). 
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the  documents  are  referred  to  and  the  notice  requiring 
inspection  must  be  produced.  The  matter  is  one  for  the 
discretion  of  the  master  subject  to  the  proviso  in  the  rule  (j). 
and  he  may  even  refuse  inspection  of  material  documents 
which  are  not  alleged  to  be  privUeged(r).  If  privilege  from 
production  is  claimed  on  grounds  which  are  msufficient  or 
which  are  insufficiently  stated  in  the  affidavit  of  documents 
the  party  refusing  to  give  inspection  will  as  a  rule  be  given 
opportunity  of  filing  a  further  affidavit  to  supplement  the  first 
before  the  order  for  production  for  inspection  is  granted  (s). 

The  party  to  whom  notice  to  produce  documents  for  in- 
spection has  been  given  must,  within  two  days  from  the 
receipt  of  the  notice  in  the  case  of  documents  mentioned  m 
the  notice  which  have  been  set  out  in  bis  affidavit  of  docu- 
ments, and  within  four  days  from  the  receipt  of  the  notice  m 
the  case  of  documents  mentioned  in  the  notice  which  have 
been  set  out  in  other  affidavits  or  in  the  pleadings,  deliver  to 
the  party  giving  the  notice  to  produce  documents  a  notice 
stating  the  time,  within  three  days  from  the  delivery  thereof, 
at  which  such  of  the  documents  as  he  does  not  object  to 
produce  may  be  inspected,  and  the  place  at  which  inspection 
may  be  had,  and  stating  also  which  (if  any)  of  the  documents 
set  out  in  the  notice  to  produce  documents  he  objects  to 
produce  and  on  what  ground  (0-    The  notice  must  be  in  the 


(q)  Roberta  v.  Oppenheim  (1884), 
20  Ch.  D.  724, 735,  C.  A. ;  Re  Fenner 
and  Lord,  [1897]  1  Q.  B.  667,  C.  A., 
per  Chitty,  L.J.,  at  p.  670 ;  Hope 
V.  Brash,  [1897]  2  Q.  B.  188,  190, 
192,  C.  A. ;  superseding  Bualros  v. 
While  (1876),  1  Q.  B.  D.  423,  C.  A., 
so  far  as  it  is  contrary. 

(r)  Hope  V.  Brash,  supra. 

(«)  Kain  v.  tarrer  (1877),  37  L.  T. 


468,  471 ;  Taylor  v.  Batten,  (1878), 
4  Q.  B.  D.  85,  89,  C.  A. ;  Bluman  v. 
Young,  Ehlers  and  Co.,  31  W.  R. 
766;  Kenr^edy  v.  LyeU  (1883),  8 
App.  Cas.  217,  229;  Roberts  v. 
Oppenheim,  supra,  at  p.  733,  and  see 
ante,  p.  167. 
(()  Be  Fenner  and  Lord,  [1897]  1 

Q.  B.  667,  C.  A. 
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form  provided  in  the  Appendix  to  the  Rules  of  the  Supreme 
Court  with  such  variation  as  circumstances  may  require  (m). 

(3)  Where  inspection  is  sought  of  documents  which  are 
not  mentioned  in  the  pleadings,  particulars,  or  in  the  affidavit 
of  documents  or  the  affidavit  in  answer  to  interrogatories  or 
other  affidavits  filed  by  the  party  against  whom  the  discovery 
is  sought,  an  apphcation  to  inspect  them  may  be  made  to  the 
master  at  chambers,  by  notice  under  the  summons  for 
directions,  supported  by  an  affidavit  showing  of  what  docu- 
ments inspection  is  sought,  that  the  party  applying  is  en- 
titled to  inspect  them,  and  that  they  are  in  the  possescioi.  or 
power  of  the  other  party.  The  master  can  only  make  an 
order  for  inspection  under  the  rule  when  and  as  far  as  he 
thinks  lit  is  necessary  either  for  disposing  fairly  of  the  cause 
or  matter  or  for  saving  costs  (x). 

The  matter  is  one  for  the  discretion  of  the  master  who 
may  grant  or  refuse  it  as  he  thinks  fit  (?/).  It  has  been  said 
that  the  proper  course  is  to  entertain  the  application  and 
then  to  allow  the  other  party  to  make  an  affidavit  in  answer, 
the  affidavit  in  answer  being  conclusive  in  the  same  way  as 
the  affidavit  of  documents  is  conclusive  {z). 

An  order  made  under  this  rule  should  fix  the  time  and 
the  place  at  which  inspection  is  to  be  given,  and  inspection 
must  be  had  at  the  place  fixed  unless  the  order  of  the  master 
is  varied  on  a  special  application  for  the  purpose  (o). 

Copy  of  business  books  instead  of  inspection. — Where  in- 
spection of  any  business  books  is  appUed  for  the  Court  or 


(m)  R.  S.  C.  ;  0.  31,  r.  17.  Form 
Appendix  B.,  No.  10, 10a. 

(x)  R.  S.  C. ;  0.  38,  r.  18  (2).  For 
form  of  affidavit  see  Chitty's  Forms, 
261. 

(y)  See    Arnold   and   Butler   v. 


Botkmley,  [1908]  2  K.  B.  151,  C.  A. 

(s)  Wiedeinannv.  W'oZpoZc  (18»0), 
24  Q.  B.  D,  637,  at  p.  642,  per 
Vauohan-Wiluams,  J. 

(a)  Uoyds'  Bank  v.  Luck,  [1901] 
\V.  N.  130. 
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a  judge  may,  if  they  or  he  shall  think  fit,  instead  of 
ordering  inspection  of  the  original  books,  order  a  copy  of 
any  entries  therein  to  be  furnished  and  verified  by  the  affidavit 
of  some  person  who  has  examined  the  copy  with  the  original 
entries,  and  such  affidavit  shall  state  whether  or  not  there  are 
in  the  original  book  any  and  what  erasures,  interlineations, 
or  alterations.  Provided  that,  notwithstanding  that  such  copy 
has  been  supplied,  the  Court  or  a  judge  may  order  inspection 
of  the  book  from  which  the  copy  was  made  (b). 

Inspection  of  Court  Rolls  of  a  manor.— An  order  upon  the 
lord  of  a  manor  to  allow  limited  inspection  of  the  Court 
Rolls  may  be  made  on  the  application  of  a  copyhold  tenant 
supported  by  an  affidavit  that  he  has  applied  for  inspection, 
and  that  the  same  has  been  refused  (c). 

A  person  having  a  prima  facie  title  to  a  copyhold  tenement 
of  a  manor  is  entitled  to  inspect  the  Court  Rolls  and  take 
copies  thereof  at  any  time  whether  there  be  an  action  pending 
or  not  (rf),  and  to  enforce  his  right  he  may  have  a  mandamus 
against  either  the  lord  (e)  or  the  steward  (/).  Inspection  may 
be  ordered  in  an  action  between  two  tenants  (g)  or  in  an  action 
against  the  lord  (fe),  but  inspection  will  be  confined  to  rights 
of  the  applicant  alone.  A  general  inspection  will  not  be 
allowed  (t).  Where  an  action  is  pending  between  parties  as 
to  the  existence  of  the  manor,  of  which  the  defendant  alleges 


(b)  R.  S.  C;  0.  31,  r.  19  a  (1). 
For  Form  of  Order  see  Chitty's 
Forms  264,  and  form  of  affidavit 
verifying  the  copies,  Chitty's  Forms, 
265. 

(6)  R.S.C.;  0.31,r.l9. 

{d)  R.  V.  Lucas  (1808),  10  East, 
235 ;  R.  V.  Tower  (1815),  4  M.  &  S. 
162;  Ex  parte  Bamu  (1842),  4 
Dowl.  (N.  b.)  20. 


(e)  R.  V.  SheUey  (1789),  3  Term 
Rep.  141. 

(/)  Rogers  v.  Jone^  (1825),  5 
Dow.  &  Ry.  (K.  B.)  484. 

(g)  Addington  v.  Clode  (1775),  2 
Wm.  Bl.  1030. 

{h)  Folkard  v.  Hemet  (1776),  2 
Wm.  Bl.  1061. 

(t)  R.  T.  Tower  (1816),  4  M.  &  S< 
162.    R.  S.  C. ;  O.  31,  r.  19. 
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that  the  plaintiff  is  tenant,  the  plaintiff  will  not  be  allowed  to 
inspect  the  Court  Rolls  of  the  alleged  manor,  in  the  possession 
of  the  defendant,  which  he  has  bworn  relate  only  to  his  own 
case  (/•). 

Books  of  a  company.— In  an  action  against  some  only  of 
the  directors  of  a  company  the  defendant  will  not  be  ordered 
to  produce  the  books  of  the  company  even  with  its 
consent  (0. 

Objections  to  production.— The  production  of  documents  for 
inspection  can  be  resisted  on  several  grounds.  Some  of  these 
grounds  are  common  to  discovery  by  means  of  answers  to 
interrogatories  as  well  as  by  production  of  documents,  and 
are  considered  later.  The  chief  objections  relating  peculiarly 
to  production  of  documents  are  (1)  that  the  documents  relate 
solely  to  the  case  of  the  party  from  whom  the  discovery  is 
sought,  (2)  that  the  documents  are  not  in  the  sole  possession 
of  the  party,  (3)  that  to  produce  the  documents  asked  for 
would  be  unduly  oppressive. 


Objection  that  the  documents  relate  solely  to  the  case  of 
the  party  objecting 

Just  as  a  party  will  not  be  compelled  to  answer  inter- 
rogatories which  only  support  his  own  case  (m),  so  a  party 
will  not  be  compelled  to  produce  documents  for  inspection 
which  he  swears,  in  his  affidavit  of  documents,  relate  only 
to  his  own  case,  and  do  not  relate  to  or  tend  to  support  the 
case  of  his  opponent,  and  do  not,  to  the  best  of  his  knowledge, 
information,  and  belief,  contain  anything  impeaching  his  own 
case  (n). 


(k)  Omn  V.  Wtjnn  (1878),  9  Ch. 
D.  29,  C.  A. 
(0  Williams   v.    Ingram   (1900), 


16  T.  L.  R.  434,  451,  C.  A, 
(m)  See  ante.  p.  92. 
(»)  Combe  V.  London  Corporation 
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The  rule  has  been  stated  as  follows:  "To  protect  a  de- 
fendant from  the  production  or  discovery  of  a  document 
relating  to  the  subject  of  dispute,  it  is  not  sufficient  that  it 
shouUrbe  evidence  of  his  title,  or  contain  evidence  that  he 
intends  and  is  entitled  to  use  in  support  of  his  case.  It  may 
be  also  of  a  simUar  nature  with  regard  to  the  plaintiffs  case 
either  in  a  directly  affirmative  manner  or  by  exhibiting  matter 
at  variance  with  the  defence  ior  intending  to  impeach  it.  .  .  . 
If  it  be  with  distinctiveness  and  positiveness  stated  in  an 
answer  that  a  document  forms  or  supports  the  defendant's 
title,  and  is  intended  to  be  or  may  be  used  by  him  in  evidence 
accordingly,  and  does  not  contain  anything  impeaching  his 
defence  or  forming  or  supporting  the  plaintiffs  title  or  the 
plaintiff's  case,  that  document  is,  I  conceive,  protected  from 
production  unless  the  Court  sees  upon  the  answer  itself  that 
the  defendant  erroneously  misrepresents  or  misconceives  its 

nature But  where  itjs  consistent  with  the  answer  that 

the  document  may  form  the  plaintiffs  title  or  part  of  it,  may 
contain  matter  supporting  the  plaintiffs  title  or  the  plaintiffs 
case,  or  may  contain  matter  impeaching  the  defence  men, 
I  apprehend,  the  document  is  not  protected :  nor,  I  apprehend, 


(1842),  1  Y.  ft  C.  Ch.  3.  631, 
affirmed  (1845),  10  Jur.  57  ;  Wilson 
V.  Forster  (1831),  You.  280  ;  Knight 
V.  Walerford  (3Iarquis)  (1835),  2 
Y.  &  C  Ch.  Cas.  22, 28-35  ;  Suthfr- 
land  V.  Sutherland  (1853),  17  Beav. 
209 ;  Collins  v.  Greasley  (1828),  2 
Y.  &  Y.  490 ;  Ingleby  v.  Shafto 
(1863),  33  Beav.  31;  Minet  v. 
Morgan  (1873),  8  Ch.  App.  361 ; 
Taylor  ▼.  BatUn  (1878),  4  Q.  B.  D. 
85, C.  A. ;  Bewiekev.0raham{lS8l), 
7  Q.  B.  D.  400,  C.  A. ;  Btdman  and 
Dixm  V.    Young,  EMera  and  Co, 


(1883),  49  L.  T.  736,  C.  A. ;  Roberta 
V.  Oppenheim  (1884),  26  Ch.  D.  724, 
C.  A. ;  Budden  v.  Wilkinson,  [1893] 
2  Q.  B.  432,  C.  A.  (showing  that 
Maclean  Bros,  and  Rigg,  Ltd.  v. 
Janes  and  Co.  (1892),  66  L.  T.  653 
is  wrong  on  this  point) ;  Franken- 
stein V.  Oavin'a  Cycle  Cleaning  and 
Inaurance  Co.  [1897],  2  Q.  B.  62, 
C.  A. ;  Milbank  v.  MiOank,  [1900] 
1  Ch.  376,  C.  A.  at  pp.  378.  384 ; 
Owen  V.  Wynn  (1878),  9  Ch.  D.  29, 
C.  A. 
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is  it  protected  if  the  character  ascribed  to  it  by  the  defendant 
is  not  answered  by  him  with  a  reasonable  and  sufficient  degree 
of  positiveness  and  distinctness  "  [p). 

It  is  not  necessary  in  an  action  for  recovery  of  land  where 
the  objection  to  produce  documents  is  taken  by  a  defendant, 
to  include  the  allegation  that  the  document  does  not  contain 
anything  impeaching  his  own  case,  since  the  plaintiff,  in  such 
an  action,  must  win  on  the  strength  of  his  own  title  {q),  and 
it  is  perhaps  not  essential  in  any  other  case  (r),  though  it  is 
always  safer  and  advisable  to  assert  it  if  possible  {»).  The 
affidavit  should  state  that  the  documents  the  party  objects 
to  produce  relate  solely  to  his  own  "  case,"  not  to  his  own 
"  title,"  though  the  action  relate  to  land  the  title  to  which  is 
in  question  (0. 

In  Minet  v.  Morgan  (w),  a  bill  in  Chancery  was  filed  by  a 
commoner  on  Dartford  Heath  against  the  lord  of  the  manor 
of  Dartford  to  establish  certain  rights  of  common  claimed  by 
the  plaintiff  and  the  other  commoners.  The  plaintiff,  on  the 
application  of  the  defendant,  made  an  affidavit  as  to  the 
documents  in  his  possession,  not  claiming  privilege  as  to  any 
of  them.  The  plaintiff  afterwards  amended  the  bill,  and  the 
defendant  then  obtained  an  order  for  pro  uction.  The  plaintiff 
thereupon  filed  a  second  affidavit  stating  that  he  had  in  hia 
possession  or  power  the  documents  relating  to  the  matters  in 


(p)  Combt  V.  London  Corporation, 
supra,  per  Kniokt  Bruce,  V.C, 
approved  in  A.-O.  v.  Emerson,  supra. 
Seo  further  as  to  conclusivcnrss  of 
affidavit,  nnte,  pp.  164  et  srq. 

iq)  Morris  v.  Edwards  (1890),  15 
App.  Cas.  309,  314 ;  Emmerson  v. 
Ind  Coope  and  Co.  (1886),  33  Ch. 
D.  323,  329.  C.  A.,  affirmed  (1887), 
12  App.  CaiL  300. 


(r)  Budd'n  v.  Wilkinson,  supra  ; 
A.-O.  V.  Newcastle  Corporation, 
[1809]  2  Q.  B.  478;  Johnson  v. 
Whitaker  (1904),  90  L.  T.  835. 

(«)  Johnson  v.  Whitaker,  supra, 
at  p.  637. 

(0  A.-O.  v.  Nfuvastle  Corpora- 
tion,  avpra,  at  p.  485. 

(u)  (1873),8Ch.  App.  361. 
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question  in  the  ouit  set  forth  in  the  two  schedules  thereto,  and 
that  he  objected  to  produce  the  document  set  forth  in  the 
second  schedule  for  the  following  reasons :  First,  as  to  the 
documents  in  the  first  part  of  the  schedule,  because  they  were 
the  muniments  of  his  title  to  the  several  properties  owned 
by  him  and  did  not  contain  anything  material  to  the  de- 
fendant's case.  Secondly,  as  to  the  document  in  the  second 
part  of  the  schedule,  because  they  were  privileged  because 
they  consisted  of  "  correspondence  between  the  plaintiff  and 
his  predecessors  in  title  on  the  one  hand,  and  his  and  their 
solicitors  from  time  to  time  on  the  other,"  and  also  corre- 
B^wndence  and  documents  passing  or  obtained  during  the 
prof^  oss  of  or  in  immediate  contemplation  of  this  suit.  The 
first  part  of  the  second  schedule  included  most  of  the  documents 
specified  in  the  schedule  to  the  former  aflSdavit  and  also  a 
great  number  of  other  documents.  The  second  part  gave  no 
specific  list  of  documents.  The  plaintiff  later  filed  a  still 
further  affidavit  stating  that  he  had  since  been  advised  that 
some  of  the  documents  might  possibly  be  material  to  the 
defendant's  case,  and  that  he  submitted  to  produce  them,  but 
repeated  his  objection  to  produce  the  others  in  fuller  terms, 
and  stated  that  by  the  description  "  correspondence  between 
the  plaintiff  and  his  predecessors  in  title  on  the  one  hand,  and 
his  or  their  solicitors  on  the  other,"  he  had  meant  corre- 
spondence between  himself  and  his  family  solicitors  and  his 
present  solicitors  iu  this  cause,  written  in  contemplation  or  in 
the  course  of  the  suit  or  with  reference  to  the  subject-matter 
in  dispute,  and  letters  between  his  mother  and  her  solicitors 
with  reference  to  questions  connected  with  the  matters  in 
dispute  in  this  cause,  and  that  all  the  documents  included 
under  this  description  were  of  a  private  and  confidential 
nature,  and  he  objected  to  produce  them  because  from  their 
nature  they  were  privileged.    The  defendant  then  took  out  a 
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appeal  1.^7^^  tt r^/^'r,:'"  '=™''-    "» 

dwessors  in  title,  tliat  there  WM  n«  1„J)   T        ,  '  P"'" 

o»  hi.  part  to  evade  di Jl™  "Vt^fr  °,  ''"^»'«"«™ 
would  not  compel  their  pr^X     ""'  "''™'°-  ">»  Court 

affidavit  oi  ^o..i:r.zi:::csti^ '-  ** 

documents  numl)ered  1  fn  or  r  ^  ^^"^  posaession 

and  initialled  r/ont^olde^  ?"k  ^"'^^'^  ^-^^e^  A. 
related  .lei,  t/thrcro;  ^Z^^^ ^T''' 
of  the  defendants,  nor  did  thev  t«n7  °  *^^  '^ 

therefore  they  we-e  nriv^le.«^  ,  '"^P*''^  '*'  *°^  ^^at 

dants  applied  L  an  ordrthfrf.    T-  '''^"'"°"-    ^^«  ^^^^^n- 
and  betJrrafSdaXb    ^i^a^h^^^^^^^^^  ^  '-*^- 

the  aff'avit  was 'sufficLl     tnd  tf^'th  ^^^  ^'^^ 
privileged  from  production.  '  documents  were 

In  0«v.«  V.  m,nn  (,,),  the  plaintiffs  claimed  to  h. 
m  fee  simple  of  certain  lands  L^  fk    ^  7  ,  *^  °^"«" 

they  were  freehold  tenants  o   at  r*^'"*  '"''^^  '^-' 

lord,  and  that  they  had  !''«.''  °^^"^  ^«  ^'^^  ^he 
in  his  affidavit  of  L^ul:!^^^^^^^^^^^^^^  '-d. 

l-ndle  of  ancient  de       1T''     f'  "^"^  ''"'''''''  ^^^  - 

(•i)  [18931  2  Q.  B.  433  r   a  ~  ~ — — 

J     V.B.432,C.A.  (»(1878).nch.D.20.C.A 
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produce  on  the  ground  that  they  related  exclusively  to  his  own 
title,  and  that  none  of  thpm  related  to  or  tended  to  support  or 
make  evident  the  title  of  the  plaintiffs  or  either  of  them.  The 
plaintiff  obtained  an  order  from  the  judge  of  first  instance  for 
inspection,  but  on  appeal  it  was  held  by  the  Court  of  Appeal 
that  the  case  was  unarguable,  and  that  the  decision  must  be 
reversed. 


fhcumrnts  not  in  sole  posaeasion  of  party  givinrf  dixcorfr^ 

A  party  is  bound  to  disclose  in  his  affidavit  of  documents 
all  the  documents  relevant  to  any  question  at  issue  in  the 
cause  which  are  or  have  been  in  his  physical  possession  or 
power,  vvhether  solely  or  jointly  with  or  as  agent  for  another  or 
others  (z),  but  the  duty  to  produce  the  documents  for  inspec- 
tion is  not  so  extensive.  "  Possession  "  for  the  purposes  of 
production  for  inspection  means  sole  legal  possession  (o),  or 
sole  property  in  the  documents  (6),  as  opposed  to  physical 
possession,  and  although  it  includes  possession  by  an  agent 
of  the  party  giving  the  inspection  (<•)  (which  is  in  law  his  own 
possession)  it  does  not  extend  to  a  joint  possession  by  the 
party  or  his  agent  with  another  person  who  is  not  a  party  to 
the  action  {d). 


(z)  Sec  ante,  p.  158. 

(o)  Rtid  V.  Langloia  (1849),  1 
Mac.  and  O.  627,  638  :  KmraUy  v. 
PhUipt  (1883),  10  Q.  B.  D.  36.  40, 
atf.  t6.,  406,  C.  A. 

(6)  Murray  v.  Walttr  (1839).  Cr. 
k  Ph.  1 14, 125 ;  Kearney  v.  Philips, 
supra  ;  Oowan  t.  Brigg*  (1895),  39 
Sol.  Jo.  330.  C.  A. ;  Lotukm  and 
Yorkshire  Bank  v.  Cooper  (188S),  IS 
Q.  B.  D.  473.  C.  A. 

(r)  Murpt^   V.    Waltfr.    supra . 


Swanston  v.  Lishman  (1881),  45 
L.  T.  380,  C.  A. ;  Mertens  v.  Haigh 
(1863),  3  De  G.  J.  &  Sni.  628,  C.  A.  { 
Beresford  (Lady)  y.  Driver  (1862), 
16Boav.  134;  Bligh  v. Berson {1%19), 
7  Price,  206 ;  compare  Two  SieUitt 
(King)  v.  WiOeox  (1861),  1  Sim. 
(N.  s.)  301. 

Id)  KtnraUy  ▼.  Philips,  supra ; 
Murray  v.  Walttr,  supra ;  Ta^ 
V.  RundtO.  (1841).  Cr.  *  Ph.  104 : 
Rtid  V.  Lsn^f,  supra  .   Oowan  ▼. 
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So  where  the  document  is  in  the  joint  possession  of  the 
party  and  his  partner  {r),  or  the  representatives  of  a  deceased 
partner  (/)  or  co-executor  (r;),  production  will  not  be  enforced, 
but  in  a  proper  case  the  Court  has  power  to  allow  an  interro- 
gatory to  be  administered  as  to  what  are  the  contents  of  the 
documents,  and  requiring  copies  of  them  to  be  exhibited  to 
the  answer  (/{). 

So  also  if  the  document  was  in  the  possession  of  co-defen- 
dant but  the  co-defendant  has  died  (t).  or  is  not  a  party  to  the 
appUcation(^),  or  is  in  the  possession  of  a  solicitor  or  agent 
who  holds  them  jointly  for  the  party  and  another  person  not 
a  party  to  the  cause  or  matter  (/),  production  may  be  refused. 
Where  the  documents  are  in  the  possession  of  a  pawnbroker 
with  whom  the  party  pawned  them  together  with  other  goods 
before  the  commencement  of  the  action,  he  will  not  be  ordered 
to  produce  them  (//i). 

Where  protection  is  claimed  on  the  ground  of  joint  possession 


Brigga,  supra  ;  KettkweU  v.  Baratow 
(1872),  7  Ch.  App.  686,  693. 

{«)  Reid  V.  Langlois,  supra  ;  Hod- 
ley  V.  McDougall  (18U2),  7  Ch.  App. 
312;  Lazarus  v.  Motley  (18S9),  S 
Jur.  (N.  s.)  1119;  Sluart  v.  BuU 
(1841),  11  Sim.  442,  affirmed  (1842), 
12L.J.  (CH.)140. 

(/)  Mackintosh  v.  Booker  (1837), 
0  L.  J.  (CH.)  233. 

((/)  Morrell  v.  Woollen  (1850),  13 
Boav.  105. 

(A)  RatUnherry  v.  Monro  (1910) 
103  L.  T.  .560. 

(i)  Rabcrtton  v.  ShtweU  (1851), 
18  Beav.  277. 

(*)  Reynolds  v,  Godlu  (1858),  4 


K.  &  J.  88 ;  Burbidge  v.  Robinson, 
2  Mac.  &  G.  244. 

(l)  Murray  v.  WalUr,  supra  ; 
Reid  V.  Langlois,  supra ;  Morrell  v. 
Wootten,  supra ;  Edmonds  v.  Foky 
(iori)(1862),30Beav.282;  Lopez 
V.  Dracon  (1843),  6  Beav.  254; 
Cridland  v.  De  Manley  (Lord)  ( 184P), 
13  Jur.  442;  D.  v.  Z>.  (1911),  66 
Sol.  Jo.  331 ;  Walhume  v.  Ingelby 
(1833),  3  L.  J.  (CH.)  21 ;  and  Hutch. 
xnson  V.  Glover  (1875),  33  L.  T.  606, 
834,  C.  A.,  seem  contrary,  but  as  to 
these  cases  see  Murray  v.  WaUtr, 
impra,  Keardey  v.  Philips  (1883), 
10  Q.  B.  D.  36,  465,  C.  A. 

(m)  LiditU  v.  Norton  (1863),-2 
Eq.  Rep.  668. 
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the  affidavit  must  state  the  nature  of  the  joint  possession  (;>), 
but  it  need  not  show  that  the  party  has  endeavoured  to  obtain 
the  consent  of  the  joint  possessor  to  the  production  of  the 
documents  (o). 

Again,  a  party  will  not  be  compelled  to  produce  documents 
of  which  he  is  not  the  owner,  but  of  which  he  holds  possession 
merely  as  the  agent  on  behalf  of  another  person  who  is  not 
before  the  Court  (;>).  This  applies  where  he  holds  the  docu- 
ments as  trustee  (5),  as  solicitor  (r),  as  a  mortgagee  holding 
the  mortgagor's  title-deeds  (s),  as  committee  of  a  lunatic  whose 
title-deeds  are  in  the  custody  of  the  court  (t),  and  as  a  govern- 
ment official  where  he  holds  official  documents  of  which  pro- 
duction is  objected  to  by  the  head  of  his  department  or  his 
responsible  superiors  (u). 

So  also  in  an  action  against  two  out  of  several  directors, 
the  company  not  being  a  defendant,  tho  Court  refused  to  order 
production  of  the  company's  books  without  the  consent  of  the 
company  (x),  though  where  the  company  is  a  defendant  pro- 
duction may  be  ordered  (y).  Where  a  party  objected  to  pro- 
duce documents  on  the  ground  that  they  came  into  his  custody 
only  as  liquidator  of  a  company  which  had  been  dissolved 
before  the  application  for  discovery  without  any  resolution  for 
the  disposal  of  the  documents  relating  to  it,  it  was  held  that 


(ft)  BoviU  V.  Couxm  (1870),  L.  R. 
5  Ch.  496. 

(o)  KtarsUy  v.  Philips,  aupra,  at 
1).  40. 

(p)  Few  V.  Quppy  (1830),  13 
Ikav.  457. 

(9)  Ibid. 

(r)  Ibul. 

{»)  Lambert  v.  Rogers  (1817),  2 
Mur,  4«!),  but  MM?  Oovgk  V.  Offlt^ 
(1802),5  1}eU.ft8in.0fi3. 


(0  Vivian  v.  Little  (1883),  11 
Q.  B.  D.  370 ;  Re  H.  W.  Strachan, 
[1895]  1  Ch.  439,  C.  A. ;  Re  Smyth 
(1880),  ISCh.  D.  286,  C.  A. 

(u)  Wright  and  Co.  v.  Mills  ( 1890), 
62  L.  T.  658,  and  see  ante. 

(x)  WiUiams  v.  Ingram  (1900). 
16  T.  L.  R.  434,  461,  C.  A. 

(y)  Clinch  v.  Financial  Corpora- 
tim  (1866),  L.  B.  2  Eq.  271. 
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and  StTt  7"  r  ""'  ''"'^  "^  f»"'  »'»'>'"«<"y. 
and  that  he  must  produce  them  (z). 

Drivtfr^'  "  *^.'  documents  are  in  the  possession  and  are  the 

pr"duce  'tr  '  "i  '''  """'^^  *°  *^«  P-*y  -"«d  "Pon  to 
where    hd?  P'^^-".-"   -'  be  enforced(a).   though 

^Z^s^T  r  "  *''  ^*°^^  °^  ^  former  solicitor 

2 trj         °^'  '^'"  '°  *'^^^'  **^«  «^^«r  f°r  production 
reajiy  cannot  be  obtamed  (b). 

If  the  documents  are  in  the  possession  of  the  cartv   th^ 

r.„  Je. ;  I  ""^  'T  ""'  "  ^°'™™'»  "«  i"  tie  k^ 
!    1  T    ■]      I'"""*'*'''  the  Court  is  that  the  Bo«««.in„ 

whom  the  order  .s  pra.ed  has  „ot  the  possession  of  tbZZ 


(J)  London  and  Yorkshire  Jhnkv 

Cooper  (1885).  16  Q.  B.  D.  473.  C.  A. 

<a)  O'Shmr  v.   Wood.  [1891]   P 

(6)  iiwM  V.  Powell,  [1897]  1  Ch 
678 ;  Vale  v.  Oppert  (1878),  10  Ch. 
App.  340. 

(c)  RxOurdwn  v.  Boatings  (ISU). 
13  L.  J.  (CH.)416;    H'«to„r«e  v. 


Ingelby  (1833),  1  My.  &  K.  61. 
KtttlewtU  V.  Baralowe  (1872),  7  Ch 
App.  686,  693;  Hopkinaon  v.' 
««r?««y  (Lorrf)  (1867),  2  Ch.  App 
447;  Plant  v.  JTenrfricfc  (1876),  L.  R 
10  C.  P.  692. 

(d)  Pmktthman  v.  WhiU  (1854). 
2  W.  R.  380.  '• 

(0  (1839).  Cr.  ft  Ph.  114. 
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ments  either  personally  or  through  an  agent.  I  have  always 
understood  the  rule  to  be  that  under  such  circumstances  the 
Court  would  not  make  an  order  for  the  production." 

In  Kearslcy  v.  Philips  (/),  an  action  for  the  seizure  of 
goods  of  the  plaintiff  in  certain  premises  which  was  justified 
by  the  defendants  under  an  alleged  power  of  distress  in  a 
mortgage  deed,  the  defendant  stated  in  his  affidavit  of  docu- 
ments that  he  and  one  B.,  not  a  party  to  the  action,  formerly 
had  in  their  possession  or  power  certain  documents  specified 
in  a  schedule  to  the  affidavit,  and  that  they  were  the  muniments 
of  title  of  himself  and  the  said  B.  to  the  premises  as  mortgagees 
thereof,  and  that  he  objected  to  produce  them.  It  was  held 
that  the  affidavit  showed  sufficient  reason  for  not  making  an 
order  for  production,  on  the  ground  that  you  cannot  in  an 
action  against  a  man  who  has  possession  of  a  deed  conjointly 
with  another,  that  is  to  say  whose  possession  is  in  law  the 
possession  of  himself  and  another,  compel  production  by  him 
of  the  deed  which  belongs  to  another  man  as  well  as  himself. 

In  Tfie  London  and  Yorkshire  Bank,  Ltd.  v.  Cooper  (</),  an 
action  on  a  promissory  note  made  by  the  defendant  as  security 
for  the  repayment  of  moneys  due  to  the  plaintiffs  from  a  limited 
company,  the  defendant  objected  to  produce  documents  relating 
to  the  matters  in  question  in  the  action,  being  the  banker's 
pass-book  and  directors'  minute  book  of  the  company,  on  the 
ground  that  they  were  in  his  custody  only  as  liquidator  on  the 
voluntary  \«inuing  up  of  the  company.  The  company  had 
been  dissolved  before  the  application  for  the  discovery  of  docu- 
ments was  made,  but  no  resolution  had  been  passed  under 
the  Companies  Act  for  the  disposal  of  the  documents  belonging 
to  it.  It  was  held  that  the  defendant  held  the  documents  in 
his  absolute  control,  that  the  company  had  no  property  in  or 


( / )  (1882),  10  Q.  B.  D.  30,  U.  A.        {g)  (1885).  10  Q.  U.  D.  473,  C.  A. 
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(0(1890),  62  L.T.  548. 
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that  the  Prime  Minister  of  that  colony  had  directed  him  not 
to  produce  the  documents,  except  under  an  order  of  the  Court, 
and  to  object  to  their  production  on  the  ground  of  the  interest 
of  the  state  and  of  the  public  service.  The  plaintiff  took  out  a 
summons  to  compel  production  of  these  documents,  but  it  was 
held  that  the  Court  could  not  go  behind  the  aflfidavit  except  in 
a  case  where  the  documents  were  manifestly  the  defendant's 
own  property,  and  there  was  no  suggestion  of  that  kind  in  the 
case. 

In  O'Sheav.Wood  (j),  an  action  by  the  plaintiff  propounding 
a  will,  the  plaintiff's  solicitor  had  for  many  years  acted  as 
solicitor  for  the  testatrix  whose  will  was  in  dispute,  and  had  in 
his  possession  documents  relating  to  the  deceased  and  her 
affairs,  as  his  private  property.  An  application  was  made  by 
the  defendants  that  the  solicitor  should  produce  them  for  in- 
spection, and  that  he  should  be  examined  before  a  special 
examiner  so  that  they  might  be  produced.  It  was  held  that 
the  defendants  had  no  right  to  see  them.  The  plaintiff  also 
objected  to  produce  certain  documents  on  the  ground  that  they 
were  privileged  as  being  communications  from  herself  to  her 
solicitor.  It  was  held  that  the  affidavit  was  insufficient  in  that 
it  omitted  to  say  that  the  communications  were  professional 
communications  of  a  confidential  character  for  the  purpose  of 
getting  legal  advice  and  that  the  plaintiff  could  not  resist 
production  unless  she  made  a  further  affidavit  to  that  effect. 

In  Kcttlewell  v.  Barstow  (k),  a  bill  to  establish  the  plaintiff's 
title  by  descent  to  certain  lands,  the  defendants  objected  to 
produce  certain  documents  "  on  the  grounds  that  divers  persons 
not  parties  to  this  suit  are  interested  therein  respectively,  and 
we  have,  to  the  best  of  our  knowledge,  information  and  belief 
particularly  set  forth  under  the  said  heading  the  nature  of  such 


(j)  [1891] P. 286. 


(k)  (1872).  7  Ch.  App.  686. 
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interest  and  the  names  and  conditions  in  life  of  such  persons 
respectively."  It  was  held  by  the  Court  of  Appeal  that  the 
documents  were  not  protected  on  the  ground  that  they  were 
not  in  the  joint  possession  of  the  defendants  and  a  person  not 
before  the  Court,  and  it  could  not  be  said  that  the  defendants 
for  that  reason  were  unable  to  produce  them,  but  it  was  no 
ground  for  an  existing  production  that  a  person  not  before  the 
Oourt  had  an  interest  in  the  documents. 

In  Hnpkinson  v.  Lord  Burghley  (I),  an  action  by  a  member 
of  a  club  against  the  trustees  and  committee  of  the  club,  the 
defendants  objected  to  produce  two  letters  written  by  a  stranger 
to  the  secretary  of  the  club  "Private"  and  "Private  and 
Confidential."    They  said  that  the  solicitor  had  applied  to 
the  writer  for  permission  to  produce  them  to  the  plaintiff's 
solictors,  but  that  the  writer  had  refused  his  sanction,  alleging 
that  there  was  nothing  in  them  touching  the  matters  in  question 
in  the  suit  that  was  not  contained  in  a  later  letter  which  had 
been  produced.    It  was  held  that  the  property  in  the  letter  lay 
in  the  receiver  so  far  as  discovery  was  concerned,  but  that 
there  ought  to  be  an  undertaking  not  to  use  the  documents  or 
any  copies  of  them  for  any  collateral  object. 

In  Plant  v.  Kendrlck(m),  an  action  by  the  plaintiff,  one  of 
the  original  members  of  a  syndicate,  against  the  secretary  and 
another  member  of  the  syndicate,  the  defendants  admitted 
in  their  answer  to  interrogatories  that  they  had  certain  docu- 
ments  in  their  custody,  possession,  or  power.  On  a  summons 
bemg  taken  out  for  liberty  to  inspect  them,  the  defendants 
objected  to  produce  them  on  the  ground  that  aU  the  members 
of  the  syndicate  had  an  interest  in  them  and  that  the  plaintiff 
had  ceased  to  be  a  member,  and  that  the  action  was  brought 
agamst  two  only  of  the  body.    It  was  held  that  the  defendants 

(0  (1807).  2  Ch.  App.  449. 


(m)  (1875),  L.  R.  10  C.  P.  «92. 
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might  have  objected  in  an  affidavit  of  documents  to  produce 
them  on  the  ground  that  the  documents  belonged  to  the  persons 
not  before  the  Court,  but  that  having  admitted  in  their 
answers  to  interrogatories  that  the  documents  were  in  thoir 
custody,  possession,  or  power,  it  was  not  competent  for  them 
to  raise  that  objection. 

In   Leicis  v.  Potvell  («),  the   plaintiff  in  his  affidavit  of 
documents  deposed  as  follows:   "The  -ast-mentioned    docu- 
ments were,  I  verily  believe,  in  my  possession  or  power  in 
or  about  the  month  of  May,   1896,  when  I  changed  my 
solicitors  from  Messrs.  Russell,  Cooke  &  Co.  to  my  r  resent 
solicitors,  Messrs.  Hanbury,  Whitbury  &  Nicholson,    i  verily 
l)elieve  the  said  documents  or  most  of  them  are  now  in  the 
possession  or  power  of  the  said  Messrs.  Russell,  Cooke  &  Co., 
who  hold  them  subject  to  their  lien  for  their  bill  of  costs  against 
me."    It  appeared  from  further  affidavits  that  the  late  solicitors 
had  declined  to  hand  over  the  documents  or  allow  inspection 
of  them  until  payment  of  their  costs ;  and  the  other  plaintiff 
deposed  that  he  was  unwilling  to  discharge  the  lien  as  he 
believed  he  had  a  good  claim   for  negligence  against  the 
solicitors.    It  was  held  that  the  answer  was  insufficient,  that 
the  test  in  every  case  is  whether  the  person  called  upon  to 
make  production  has  done  his  best  to  get  possession  of  the 
documents  claimed  by  the  solicitor,  and  that  the  mere  state- 
ment  by   the   client  that  he   had   a   claim   for   negligence 
against  the  solicitor  ought  not   to  be  accepted  as  relieving 
him  from  his  obligation,  but  that  the  Court  in  making   the 
order  for  production  in  such  cases  would  give  liberty  to  apply, 
to  provide  for  the  contingency  of  the  party  called  upon  to 
produce    the    documents    finding  a  difficulty  in  obtaining 
them. 


(n)  [1897]  1  Cb.  678. 
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In  Vale  v.  Oppcrt  (o),  there  were  almost  identical  circuiu- 
stances.  and  a  similar  order  was  made.  The  Court  said  that 
the  party  would  not  be  excused  on  the  ground  of  his  making 
a  mere  formal  application  to  the  solicitors  for  them,  but 
must  satisfy  them  that  he  had  done  his  best  to  comply 
with  the  order. 


Oppression 

Production  for  inspection  may  sometimes  be  successfully 
resisted  on  the  ground  that  it  would  be  unduly  oppressive 
to  the  party  to  give  it.    What  amounts  to  undue  oppression 
depends  upon  the  particular  circumstances  of  each  case,  and 
upon  the  relative   value  of  the  discovery  asked  for  to  the 
person  seeking  it  and  the  burden  to  the  person  from  whom  it 
18  sought.    In  some  cases  the  Court  has  refused  to  compel 
production  for  inspection   of  all  the  books  of  the  opposite 
party  relating   to  transactions  extending  over  a  number  of 
years  as  being  unduly  oppressive  (p),  while  in  others  production 
has  been  ordered  notwithstanding  that  the  party  might  be 
put  to  considerable  expense  and  inconvenience  {q). 

In  AtU-Gau  v.  North  Metropolitan  Tramways  Co.(r),  an 
action  was  brought  by  the  Attorney-General,  at  the  relation 
of  numerous  tramway  car  manufacturers,  te  restrain  a  tram- 
ways company,  incorporated  by  special  Act  of  Parliament, 
from   manufacturing    and    supplying  rolling-stock   to  othe^ 


(o)  (1875),  10  Ch.  App.  340. 

(p)  A.-a.  V.  North  Metropolitan 
Tramways  Co.,  [1892]  3  Ch.  70 
(1895),  72  L.  T.  340;  Petre  x. 
Sutherland  (1887),  3  T.  L.  R.  275, 
C.  A. ;  Carver  v.  PitOo  Leite  (1871)' 
41  J.  L.  (CH.)  92,  C.  A. ;  Heugh  v. 
Garrett  (1875),  44  L.  J.   (cH.)  305 


C.  A. ;  Mansea  v.  Feeneu  (No.  2) 
(1861).  4  L.  T.  347. 

(?)  Hall  V.  London  and  North 
Western  Rail.  Co.  (1879),  35  L.  T. 
848;  Macintosh  v.  Great  Western 
Rail.  Co.  (1852),  22  L.  J.  (ch.)  72. 
182,  C.  A.  '      ' 

(r)  (1895),  72  L.  T.  340,  C.  A. 
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companies  by  means  of  capital  not  authorized  to  be  so  applied. 
The  parties  to  the  action  were  rivals  in  trade.  The  plaintiffs 
were  allowed  to  administer  interrogatories  to  the  defendant 
company  for  the  purpose  of  ascertaining  what  capital  they 
were  employing  in  such  manufacture.  The  defendant  com- 
pany delivered  their  answers,  which  were  full  and  sufficient, 
but  the  plaintiffs  not  being  satisfied  applied  for  an  order  for 
discovery  and  inspection  of  the  company's  books  of  account 
and  documents  in  order  to  ascertain  whether  it  was  true  or 
untrue  that  the  company  had  expended  unauthorized  capital. 
The  Court  of  Appeal  held  that  as  they  were  satisfied  that  the 
defendants  had  answered  fairly  and  fully  it  would  be  oppres- 
sive and  vexatious  to  compel  them  to  produce  their  books  to 
their  rivals  in  trade  unless  it  was  absolutely  necessary  for  the 
purposes  of  administering  justice  in  the  case. 

In  Petre  v.  Sutherland  («),  an  action  by  a  stockbroker 
against  his  client,  the  defendant  who  had  had  dealings  carried 
on  for  him  by  the  plaintiff  for  fifteen  years  claimed  to  have 
the  acc(  unt  reopened  for  the  whole  of  that  period,  and  to  be 
allowed  to  inspect  the  plaintiff's  books  for  that  period  on  the 
ground  that  the  names  of  the  parties  with  whom  the  broker 
had  had  his  dealings  on  behalf  of  the  defendant  had  not  been 
disclosed,  the  defence  being  that  the  plaintiff  had  bought 
and  sold  for  the  defendant  from  and  to  himself,  the  plaintiff, 
and  from  and  to  his  friends  not  being  jobbers  on  the  Stock 
Exchange,  and  not  according  to  rules.  The  defendant  had 
already  had  inspection  as  to  the  dealings  which  formed  the 
subject  of  the  action.  It  was  held  that  the  discovery  sought 
should  be  refused  on  the  ground  that  it  was  useless,  unneces- 
sary and  oppressive. 


(«)  (1887),  3  T.  L.  A.  295. 
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Practice  as  to  the  inspection 

lu  whichever  of  the   three  ways  considered  above  the 
inspection   is    procured    the  actual   inspection   may  be  by 
the   party  seeking  it  or  his  solicitor  or  agent.    The  term 
"agent"   does    not   ordinarily   include   a   professional    ac- 
countant appointed  for  the  purpose  (0.  nor  does  it  include 
a  non-professional  relative  of  the  plaintiff,  though  alleged 
to   be   the  only  person    conversant  with  the   accounts   to 
lie  inspected  (it),  but  if  a  proper  case  is  made  out  inspection 
by  an  accountant  or  other  expert  (x),  or  by  several  persons  (jf), 
or  by  a  person  to  be  agreed  upon  or  appointed  by  the  court  (z), 
may  be  ordered.    A  plaintiff  who  intends  to  make  the  inspec- 
tion himself  will  not  be  permitted  to  take  with  him  one  of  the 
defendants  to  assist  him  (a).    The  solicitor  to  the  party  may 
be  represented  by  his  clerk  (6).    As  a  rule  inspection  of  a 
person  whom  it  is  intended  to  call  as  a  witness  at  the  Court 
is  not  allowed  (c),  but  it  may  be  allowed  in  a  special  case  (<£). 

TL  .  place  for  production  of  the  documents  for  inspec- 
tion is  ordinarily  t  the  office  of  the  solicitor  to  the  party 
giving  the  discovery,  or  in  the  case  of  bankers'  books  or  other 


(()  Bonnardtt  v.  Taylor  (1861),  1 
John  and  H.  383 ;  Draper  v.  Man- 
ehetler,  Sheffield,  and  Lincolnshire. 
Bail.  Co.  (1861),  30  L.  J.  (ch.)  236 ; 
CoUmiin  V.  Wut  Hartlepool  Harbour 
and  Raa.  Co.  (1861),  0  L.  T.  236. 

(tt)  Summrrfitld  v.  Pritchard 
(1853),  17  Beav.  0. 

(x)  lAndaay  v.  GkuUUme.  (1860), 
L.  R.  0  Eq.  132;  Swanua  Vale 
RaU.  Co.  V.  Budd  (1866),  L.  R.  2 
Eq.  274.  bo«  also  Dad*urU  v. 
Jaenh*  (1887),  56  L.  J.  (rH.)  233. 
C.  A. ;   CoLtman  v.  Weal  HartUpoal 


Harbour  and  Rail.  Co.,  aupra ; 
Orovea  v.  Oroves  (1853),  23  L.  J. 
(CH.)  199. 

iy)  Peru  Republic  v.  Weguelin 
(1871).41L.  J.  (OB.)165. 

(«)  Head  V.  »r»«ey  (1853),  25  Sol. 
Jo.  943. 

(a)  Bartley  v.  Bartley  (1852),  1 
Drew.  233. 

(b  LindMy  v.  OkuUione,  tupra. 

(0)  Boyd  V.  Peine  (1868),  3  Ch. 
App.  818. 

(d)  A.a.  V.  WMtwood  Local 
Bmrd  (1871).  40  L.  J.  (ch.)  392. 
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books  of  account,  or  books  in  constant  use  for  the  purposes  of 
any  trade  or  business,  the  place  for  inspection  is  at  their 
usual  place  of  custody  (e).  In  the  case  of  an  action  pro- 
ceeding in  London  the  place  is  the  office  of  the  soUcitor  in 
London,  but  if  circumstances  warrant  it  production  may  be 
ordered  elsewhere  (/),  or  partly  in  London  and  partly  else- 
where (g),  including  places  out  of  the  jurisdiction  (h),  or  the 
documents  may  be  ordered  to  be  deposited  in  Court  and 
inspected  there,  as  was  the  old  practice  in  the  Court  of 
Chancery  (t).  There  is  power  to  trder  the  document  to  be 
photographed  in  the  presence  of  an  officer  of  the  Court  (k). 
The  matter  is  one  for  the  discretion  of  the  master  and  judge, 
and  the  decision  of  the  latter  will  not  be  interfered  with  in 
the  Court  of  Appeal  except  in  a  strong  case  (I),  though  the 
master  or  judge  may  himself  change  the  place  for  inspection 
previously  ordered  on  payment  of  costs  of  the  application  to 
change  it  by  the  party  applying  (m).  It  is  provided  by  the 
Rules  of  the  Supreme  Court  that  if  the  party  served  with  the 
notice  to  produce  documents  omits  to  give  notice  of  the  time 
and  place  at  which  inspection  may  be  had,  or  offers  inspection 
elsewhere  than  at  the  office  of  his  solicitor  (except  in  the  case 
of  bankers'  books  and  other  business  books),  the  party  seek- 
ing the  inspection  may  apply  to  the  master  by  notice  under 


(e)  R.8.  C;  O.  31,  r.  17. 

(/ )  Uoyft  Bank  v.  Luck,  [1001] 
W.  N.  130. 

{g)  PrtUnty  v.  ColehetUr  Corpora- 
tion (1883),  24  Ch.  D.  376,  C.  A. 

(A)  Wkyl€  ▼.  Ahom»  (1884).  SO 
L.  T.  ^4.  C.  A.  (Japan) ;  Buttroa 
' .  Bustros  (1882).  30  W.  R.  347, 
C.  A.  (partly  in  Beyrout  and  partly 
in  Alazandria). 


(t)  Ledie  t.  Cave,  [1886]  W.  N. 
102. 

{k)  Lttoitv. Londetborottgh{Ear{), 
[1893]  2  Q.  B.  191 ;  compare  Davty 
V.  Pemberton  (1862),  11  C.  B.  (ir.  8.) 
628. 

())  PfMfncjf  T.  Cokketler  Corpora- 
Hon,  tupra;  Buttrot  ▼.  Buttro$, 
aupra. 

(m)  Pr**tnty  v.  CdUkuttr  Cor- 
porahon,  »»pra,  al  pp.  3M,  386. 
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the  summons  for  directions,  and  the  master  then  has  power 
to  order  inspection  in  such  place  and  manner  as  he  may  think 
fit  (n).  The  application  need  not  be  supported  by  affidavit, 
but  the  pleadings,  notices,  and  affidavits  already  filed  must  be 
produced  at  the  hearing. 

Eight  to  copy  of  document  inspected.— Where  the  right  of 
inspection  of  documents  exists  there  is  incidental  to  it 
the  further  right  to  have  a  copy  of  the  document  inspected  (o), 
though  the  right  to  the  copy  may  be  in  some  cases  more 
limited  than  the  right  to  inspect,  ,\g.,  a  person  may  have  a 
right  to  inspect  the  whole  of  a  book  or  document  to  find  out 
what  part  of  it  really  concerns  him,  tlou-h  the  right  to  have 
a  copy  would  be  restricted  to  that  part  only  which  is  relevant 
to  the  questions  in  issue  (/>). 

The  party  inspecting  a  document  may,  ordinarily,  make 
the  copy  Iiimself  {q),  though  apparently  the  form  of  order  pre- 
scribed to  be  used  where  a  party  procures  inspection  of  docu- 
ments not  mentioned  in  the  opposite  party's  affidavits  or 
pleadings,  by  means  of  an  order  made  on  an  application  for 
the  production  of  documents  specified  in  the  application  (r), 
presupposes  that  the  party  obtaining  the  order  must  bespeak 
the  copy,  and  is  not  entitled  to  make  it  himself.  But  where,  as 


(II)  R.  S.  C.  J  O.  31,  r.  18  (1). 

(o)  Hide  V.  Hclmea  (1826),  2  MoL 
372;  Coleman  v.  West  Hartlepool 
Harbour  and  Rail.  Co.  (1861),  0 
L.  T.  236  {  Pratt  y.  Pratt  (1882),  81 
L.  J.  (CH.)  838;  MutUr  v.  Eaatern 
and  Jiidland  Rail.  Co.  (1888).  38 
(  li.  D.  02,  C.  A.  J  Ormtnxl  Orieraon 
and  Co.  V.  St.  Oeorge'a  Ironwrka, 
Lr</..tl906]  1  Ch.  606,  C.  A. ;  tiemn 
V.  I»>66.  ll90l]2Ch.  59.  74.  C.  A. 

ip)  MuUtr  V.  Eathrn  ami  Mid- 


land Rail.  Co.  (1888),  38  Ch.  D.  92, 
C.  A. ;  Nelson  v.  Anglo- Ameriean 
Mortgage  Co.,  [1897J  1  Ch.  130; 
Boord  V.  Afrioan  Contolidated  Land 
and  Trading  Co.  (1808),  1  Ch.  006 
(oases  under  the  CompanicB  Acts). 

('/)  Ormerod,  Orieraon  and  Co.  v. 
St.  Ceorge't  Jronworkt  •-«.,  [1906] 
I  Ch.  806,  C.  A. ;  Pra  v.  Pratt 
(1882),  61  L.  J.  (CH.)  838. 

(r)  R.  S.  C.  July  1908,  ,.  n. 
Fonu  18,  Appendix  K. 
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much  more  frequently  happens  in  practice,  inspection  is  pro- 
cured by  means  of  a  notice  the  party  procuring  the  inspection 
is  entitled  to  make  the  copy  himself. 

Where  copies  are  made  by  the  solicitor  producing  the  docu- 
ment for  inspection,  the  party  requiring  such  copies  must  pay 
for  them  at  the  rate  of  Ad.  per  folio  («). 

Coniequence  of  non-prodaction. — If  the  party  served  with  a 
notice  to  produce  documents  does  not  comply  with  the  notice 
he  is  not  afterwards  at  liberty  to  put  in  evidence  at  the  trial 
any  document  that  he  fails  to  produce,  unless  he  satisfies  the 
Court  or  a  judge  that  the  document  relates  only  to  his  own 
title,  he  being  a  defendant  to  the  cause  or  matter,  or  that  he 
had  some  other  cause  or  excuse  which  the  Court  or  judge 
shall  deem  sufficient  for  not  complying  with  the  notice.  If  he 
so  satisfies  the  Court  or  judge  they  or  he  may  allow  the 
document  to  be  put  in  evidence  on  such  terms  au  to  costs  and 
otherwise  as  shall  be  thought  fit  (t). 

The  exemption  which  is  granted  by  the  rule  to  a  defendant 
of  non-produotion  where  the  document  relates  to  his  own  title 
does  not  apply  to  a  plaintiff  (u).  The  cases  throw  little 
light  on  what  will  be  considered  a  sufficient  cause  or  excuse. 
In  one  case  the  refusal  to  give  inspection  until  after  defence 
was  delivered  was  held  to  be  sufficient  (x)  though  the  ground 
for  the  decision  was  not  approved  in  a  later  case  (y)  where  pro- 
duction before  defence  was  ordered  of  all  documents  referred 
to  in  the  statement  of  claim,  which  were  in  the  possession  of 
the  plaintiff  but  not  of  those  which  were  not  in  his  possession. 


(<)  R.  S.  C. :  0.  60,  r.  27  (18). 

(()  R.S.  C;  0.31.r.  10. 

(«)  Smith  V.  Harrii  (1883),  48 

L.  T.  869 1  Robtrta  ▼.  OppiUttim 

(1884),  28  Ch.  D.  7S4.  7S1,  where 

the  diatinoUon  between  "  plaintift  " 

U.O. 


and  "defendant"  drawn  by  the 
rule  if  oritioiud. 

(s)  WtbtUr  V.  WhemiU  (1880), 
10  Ch.  D.  ISO. 

(y)  Qviltcr  t.  Htaay  (1883).  23 
Ch.  D.  42,  C.  A. 
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It  aeems  to  be  suggested  in  one  case  that  where  the  ground  is 
one  of  the  well-recognized  grounds  on  which  production  can 
be  successfully  resisted,  the  party  so  resisting  may  not  be  able 
to  put  the  document  in  evidence  (z)  though  the  case  does  not 
decide  this,  and  this  can  hardly  be  so  as  the  form  of  notice  to 
inspect  itself  expressly  reserves  the  right  to  object  (a),  and  if 
it  were  so  no  document  for  which  privilege  is  properly  claimed 
could  be  put  in  evidence  if  production  were  refused. 

Coits. — The  costs  of  a  solicitor  producing  documents  for 
inspection  and  of  a  solicitor  inspecting  them  are  in  the  discre- 
tion  of  the  taxing  master,  but  no  allowance  is  to  be  made  for 
any  inspection  unless  it  is  shown  to  the  satisfaction  of  the 
taxing  master  that  there  vere  good  and  sufficient  reasons  for 
making  the  inspection  (6). 


(s)  Roberta  v.  Oppenheim  (1884), 
26  Ch.  D,  724 ;  but  see  judgment 
of  Kay,  J.,  at  p.  73.  See  alao  Low- 
den  V.  Blakey  (1889),  61  L.  T.  251, 
and  compare  0.  W.  Young  and  Co., 
Lid.  V.  Scollisk  Union  and  National 
Inntranee  Co.  (1907),  24  T.  L.  R.  73, 
C.  A.,  per  Buckley,  L.  J.,  at  p.  74. 

(a)  Form  Nu.  lUa,  Appendix  B. 


(6)  R.  S.  C. ;  0. 66,  r.  27  (17  (a)). 
The  rule  makes  the  following  cases 
obsolete  :  Wicksleed  v.  Biggs  (1886), 
64  L.  J.  Ch.  967 ;  Brown  v.  Seivelt 
(1880),  16  Ch.  D.  617,  C.  A. ;  Wood- 
raoffe  v.  Daniel  (1839),  10  Sim.  126 ; 
Flockton  V.  Peake  (1864),  12  W.  K. 
1023. 
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CANADIAN  NOTES 


Notices  to  produce  and  inspect 

A  PARTY  shall  be  entitled  to  obtain  the  production  for  inspec- 
tion of  any  documents  referred  to  in  the  pleadings  or  affidavits 
of  the  opposite  party,  by  giving  a  notice  (according  to  Form 
No.  3)  to  the  solicitors  of  such  opposite  party,  and  shall  be 
entitled  to  take  copies  of  such  documents  when  so  produced 
for  inspection  (Con.  Rule  469  (1)). 

The  party  to  whom  such  notice  is  given  shall  within  two 
days  from  the  receipt  thereof,  dehver  to  the  party  giving  the 
same,  a  notice  (according  to  Form  No.  4)  stating  a  time 
within  three  days  from  the  delivery  thereof,  at  which  the 
documents  may  be  inspected  at  the  office  of  his  soUcitor,  and 
stating  which,  if  any,  of  the  documents  he  objects  to  produced 
and  on  what  grounds  (Con.  Rule  470). 

The  usual  praecipe  order  for  production  of  documents  should 
not  be  issued  in  an  action  to  recover  penalties  under  the  Extra 
Provincial  Corporation  Act,  63  Vict.  c.  24  (o)  {Johnston  v. 
London  and  Paris  Exchange,  6  0.  L.  R.  49). 

Where  inspection  is  sought  of  documents  in  possession  of 
opposite  party  an  order  should  be  obtained  for  discovery  by 
affidavit  sa  to  what  documents  are  in  his  possession  when  an 
Older  may  bo  made  for  their  production  and  inspection  (Hegan 
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V.  Montgomery,  1  N.  B.  R.  Eq.   247 ;   The  Cushing  Sulphite 
Fibre  Co.,  Ltd.  v.  Cushing,  2  N.  B.  Eq.  458). 

An  order  for  production  of  books  for  inspection  must  state 
the  time,  or  time  after  service  thereof  within  which  the  books 
are  to  be  produced,  and  the  copy  thereof  served  must  be  endorsed 
with  notice  of  the  consequence  of  neglect  or  refusal  to  obey  the 
same  {Smith  v.  McKay,  4  Terr.  L.  R.  202). 

Where  inspection  of  documents  was  had  by  consent  the 
Court  will  overrule  a  technical  objection  on  a  summons  for  an 
order  for  inspection  subsequently  taken  out  {The  Cushing 
SulphiU  Fibre  Co.,  Ltd.  v.  Cushing  (No.  8),  2  N.  B.  Eq.  469). 

It  is  the  rule  that  documents  should  be  produced  in  the 
city  or  town  where  the  writ  is  issued,  but  a  Judge  has  a  dis- 
cretion to  order  production  elsewhere  to  prevent  hardship 
{Davies  Sayward  Co.  v.  Buchanan,  10  B.  C.  R.  175). 

If  the  party  served  with  such  notice  omits  to  give  such 
notice  of  the  time  for  inspection,  or  omits  or  objects  to  give 
such  inspection,  the  party  desiring  it  may  apply  to  a  Judge  of 
the  High  Court  for  an  order  for  inspection  (Con.  Rule  471). 


pi 


CHAPTER  X 

Cebtain  Grounds  on  which  Discovery  in  General  may  be 

Resisted 

A  PARTY  who  is  called  upon  to  answer  interrogatories  which 
have  been  delivered  to  him  by  leave  of  the  Court  or  who  has 
received  notice  or  has  been  ordered  to  produce  documents  for 
inspection  may,  as  has  already  been  stated  (a),  refuse  to  answer 
the  interrogatories  or  produce  the  documents  on  certain  well- 
recognized  grounds  in  addition  to  those  which  have  already 
been  incidentally  referred  to  in  dealing  with  the  extent  of  the 
duty  to  answer  interrogatories  (6),  or  to  give  inspection  (c),  or 
which  have  already  been  more  fully  considered  in  their 
appropriate  places  as  being  confined  to  interrogatories  or 
inspection  respectively  (d).  It  remains  to  consider  these.  So 
far  as  the  disclosure  of  the  existence  of  documents  is  concerned 
these  grounds  have  hardly  any  application,  for,  as  has  already 
been  seen  {r),  although  a  document  may  be  privileged  from 
production  for  inspection  its  existence  must  still  be  disclosed 
and  privilege  claimed  for  it  and  the  grounds  on  which  such 
privilege  is  claimed  stated. 


Legal  Profeuional  Privilege 

The  grounds  which  are  common  to  discovery  by  way  of 
interrogatories  and  by  inspection  of  documents  which  are  here 
considered  are  three  in  number. 


(a)  See  anfe.  pp.  138, 161. 
{h)  See  ante;  pp.  68  et  uq. 
(c)  See  anit,  pp.  129  a  aeg. 


{d)  See  ante,  pp.  138.  190. 
{f)  S«!  antf,  pp.  162  ei  afq. 
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The  principal  ground  is  perhaps  that  which  is  known  as 
"  legal  professional  privilege."  A  party  who  is  called  upon  to 
answer  certain  interrogatories  or  to  give  inspection  of  certain 
documents  may  decline  to  do  so  on  the  ground  that  the  answer 
if  given,  or  the  document  if  disclosed  for  inspection,  will 
disclose  information  which  he  has  obtained  through  con- 
fidential communications  between  himself  and  his  legal  pro- 
fessional adviser,  made  for  the  purpose  of  obtaining  legal 
advice  and  assistance;  and  the  unrestricted  communication 
between  parties  and  their  legal  professional  advisers  has  been 
considered  to  be  of  such  importance  as  to  allow  this  plea  in 
objection  even  where  the  truth  cannot  otherwise  be  ascertained. 
But  the  protection  does  not  extend  beyond  communications  for 
the  purpose  of  obtaining  legal  advice  and  assistance,  and  all 
things  reasonably  necessary  in  the  shape  of  communications 
to  the  legal  adviser  in  order  that  the  advice  may  be  obtained 
safely  and  sufficiently.  The  principle  and  the  grounds  on 
which  it  is  based  have  been  thus  described:  "If  touching 
matters  that  come  within  the  ordinary  scope  of  professional 
employment  they  '  (legal  advisers) '  receive  a  communication 
in  their  official  capacity  either  from  a  client  or  on  his  account 
and  for  his  benefit  in  the  transaction  of  his  business,  or,  which 
amounts  to  the  same  thing,  if  they  commit  to  paper  in  the 
course  of  their  employmenc  on  his  behalf  matters  which  they 
know  only  through  their  professional  relation  to  the  client, 
they  are  not  only  justified  in  withholding  such  matters  but 
bound  to  withhold  them,  and  will  not  be  compelled  to  disclose 
the  information  or  jjroduco  the  papers  in  any  Court  of  law  or 
equity,  either  as  party  or  as  witness.  ...  The  foundation  of 
this  rule  is  not  difficult  to  discover.  ...  It  is  out  of  regard  to 
the  intereat.s  of  justice  which  cannot  be  upholden,  and  to  the 
adrainislration  of  juatic«  which  cannot  go  on  without  the  aid 
of  men  skilled  in  jurisprudence,  in  the  practice  of  the  Courts 
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and  in  those  matters  aflfecting  rights  and  obligations  which 
form  the  subject  of  all  judicial  proceedings.    If  the  privUege 
did  not  exist  at  all  everyone  would  be  thrown  upon  his  own 
legal  resources  ;  deprived  of  all  professional  assistance,  a  man 
would  not  venture  to  consult  any  skUful  person  or  would  only 
dare  to  tell  his  counsellor  half  his  case.     If  the  privUege  were 
confined  to  communications  connected  with  suits,  begun,  or 
intended,  or  expected,  or  apprehended,  no  one  could  safely 
adopt   such   precautions    as   might   eventually  render   any 
proceedings  successful  or  all  proceedings  superfluous  (/). 

The  practice  which  now  obtains  has  only  gradually  reached 
its  present  broad  and  reasonable  footing  (7),  and  this  fact  must 
be  borne  in  mind  in  consulting  old  cases  in  the  Court  of 
Chancery.  It  must  also  be  remembered  that  the  common 
law  cases  in  the  subject  decided  under  the  Common  Law 
Procedure  Act  are  not  authorities  so  far  as  they  differ  from 
the  practice  which  existed  in  the  Court  of  Chancery.  The 
common  law  judges  exercised  a  wide  discretionary  power; 
the  present  practice  is  based]  upon  the  more  rigid  rules  of  the 
Court  of  Chancery  as  modified  in  the  course  of  time. 

The  extent  of  the  privilege  depends  in  some  measure  upon 
whether  litigation  is  pending  or  anticipated,  or  whether  it  is 
not    Some  communications  are  privileged  whether  there  be 


(/)  Oorenough  v.  Gaakett  (1833), 
1  My.'  &  K.  98,  per  Lord  Brougham. 
L.C.,  at  pp.  102  et  aeq.  See  also 
Hfid  V.  Langloia  (1849),  1  Mac.  &  G. 
027,  per  Lord  Cottbnham  ;  Ander- 
son V.  Bank  of  British  Colun^ia 
(1878),  2  Ch.  D.  644,  649,  C.  A. ; 
Wheeler  v.  Le  MarchatU  (1881).  17 
Ch.  D.  fi75,  C.  A.,  per  Jesskl,  M.R., 
at  pp.  iWl,  (582;  Southwark  If'ofer 
Co.  y.  Quick  (1878),  3  Q.  B.  D.  315, 


C.  A,  per  Cotton,  L.J.,  at  pp.  321, 
322  ;  Re  Strachan,  [1895]  1  Ch.  439, 
C.  A.,  per  LiNDLKY,  L.J.,  at  p.  444; 
Ainnuorth  v.  Wilding,  [1900]  2  Ch 
315,  321 ;  BvUivant  v.  A.-O.  for 
Victoria,  [1901]  A.  C.  196,  per  Lord 
Halsbcby,  L.C.,  at  p.  200. 

{g)  Minet  v.  Morgan  (1878),  8 
Ch.  App.  361,  per  Lord  Selbobnk, 
at  p.  366. 
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any  such  litigation  or  not,  while  others  are  privileged  only 
where  litigation  has  actually  commenced  or  is  contemplated. 

(o)  Communications  privileged  uhetJier  there  be  litiyation 
pending  or  contemplated  or  not 

Any  communications,  whether  verbal  or  written,  which 
pass  between  a  party  and  his  solicitors  or  other  legal  pro- 
fessional adviser  are  privileged  from  production  provided 
they  are  confidential  and  spoken  or  written  to,  or  by,  the 
solicitors  in  their  professional  capacity  and  for  the  purpose 
of  getting  legal  advice  or  assistance  (A),  but  not  otherwise, 
although  uo  litigation  was  pending  or  contemplated  at  the 
time  when  .he  communication  took  place. 

This  holds  good  though  the  communication  be  between  the 
Bohcitors  and  the  party's  predecessors  in  title,  except  that  in 
cases  of  testamentary  disposition  by  the  client  the  privilege 
does  not  obtain  as  between  different  parties  all  of  whom  claim 
under   the  party,  e.g.,  the    privilege   does    not    belong    to 


(A)  Mintt  V.  Morgan,  supra  ; 
Gardner  v.  Irvin  (1878),  4  Ex.  D. 
49,  53,  C.  A. ;  WheeUr  v.  Le  Mar- 
chant,  aupra;  Kennedy  v.  Lyell 
(1883),  23  Ch.  D.  387,  400,  C.  A. ; 
Goot  {Viscount)  v.  Roumey  (1884), 
28  SoL  Jo.  533 ;  O'Shea  v.  Wood, 
[1891]  P.  286,  C.  A. ;  Cottins  v. 
London  Qeneral  Omnibus  Co.  (1893), 
68  L.  T.  831 ;  Smith  v.  DanieU  ( 1874). 
L.  R.  18  Eq.  649 ;  Mostyn  v.  West 
Mostyn  Coal  and  Iron  Co.  (1876),  1 
C.  P.  D.  145 ;  Bristol  Corporation 
V.  Cox  (1884),  26  Ch.  D.  678.  See 
Jilao  Clagett  v.  Phillips  (J 842),  2 
V.  &  C.  Ch.  Cm.  82,  86 ;   Nias  v. 


Northern  and  Eastern  Rail.  Co. 
(1838),  7  L.  J.  (CH.)  170;  Willson 
V.  Leonard  (1838),  7  L.  J.  (ch.)  242 ; 
Walsingham  {Earl)  y.  Ooodrieke 
(1843),  3  Hare.  122;  Jenkins  v. 
Bushby{iio.2)  (1866),  35  L.  J.  (ch.) 
820 ;  Garland  v.  ScoU  ( 1830),  3  Sim. 
396;  Flight  v.  Robinson  (1844),  8 
Beav.  22  ;  Wilson  v.  Northampton 
and  Banbury  Junction  Rail.  Co. 
(1872),  L.  R.  14  Eq.  477 ;  Friend  v. 
London,  Chatham  and  Dover  Rait. 
Co.  (1877),  2  Ex.  D.  437,  C.  A. ; 
Thomas  v.  Rowlings  {1839),  27  Beav. 
140;  Marxk  v.  Keiik  (I860),  1 
Drew.  &  Sin.  342. 
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executors  as  against  the  next  of  kin  {k).  The  legal  pro- 
tessional  adviser  may  be  counsel,  conveyancing  counsel, 
solicitors  or  their  clerks  or  legal  agents  acting  professionally, 
or  any  foreign  legal  adviser  (0-  The  communication  may  be 
made  through  a  clerk  or  agent  in  the  employment  of  the 
client,  on  his  behalf,  to  the  legal  adviser  (m),  and  the  privilege 
is  not  confined  to  communications  passing  between  the  client 
or  his  cleik  or  agent  and  the  legal  adviser,  but  extends  to 
other  communications  passing  between  the  legal  adviser 
himself  and  his  clerk  (n),  or  partner  (o),  or  professional  agent 
such  as  his  country  or  town  agent  (p),  or  agent  to  act  in  the 
Mayor's  Court  (j),  or  agent  abroad  (r),  or  between  solicitor  and 
counsel  {»),  but  not  to  communications  passing  between 
solicitors  for  opposite  parties  or  between  the  solicitor  for  one 


(k)  RtuseU  V.  Jackson  (1852),  9 
Hare,  387. 

(I)  Wheeler  v.  Le  Marehant  ( 1881 ), 
17  Ch.  D.  675,  679,  C.  A.  (Scotch) ; 
LawTtrux  v.  CampbeU  (1859),  4 
Drew.  486,  and  Macjarlane  v.  Rcit 
(1872),  L.  R.  14  £q.  680,  693 
(French):  Bunbury  v.  Bunbury 
(1839),  2  Beav.  173  (Dutch). 

(m)  Reid  v.  Langloia  (1849),  1 
Mac.  &  G.  627  ;  Lafone  v.  Falldand 
Islands  Co.  (No.  1)  (1867),  4  K.  &  J. 
34;  Hooper  v.  Oumm  (1862),  2 
Johns  &  H.  602 ;  Macfarlane  v. 
Roll,  supra;  Anderson  v.  Bank  of 
Briliah  Columbia  (1876),  2  Ch,  D. 
644,  649,  C.  ^;  Wheeler  v.  Le 
Marehant  (1881),  17  Ch.  D.  676, 
682,  684,  C.  A. 

(n)  Wheeler  v.  Le  Marehant, 
supra. 

(o)  Mosiyn  v.  West  Mostyn  Coal 
Co.  (1876),  34  L.  T.  631. 


ip)  Hughes  v.  Biddulph  (1827), 
4  Russ.  190;  BoUon  v.  Liverpool 
Corporation  (1833),  1  My.  &,  K.  88, 
96 ;  Catt  v.  Tourle  (1890),  23  L.  T. 
485, 486. 

(9)  GoodaU  v.  Little  (1861),  1  Sim. 
(N.  s.)  166. 

(r)  Macfarlane  ▼.  Rdt,  supra. 

(«)  Mostyn  v.  West  Mostyn  Coal 
Co.,  supra  ;  Bristol  Corporation  v. 
Cox  (1884),  26  Ch.  D.  678 ;  Lo>r4en 
V.  Blakey  (1889),  23  Q.  B.  D.  332 ; 
Knight  v.  Waterford(Marquis)  (1836), 
2  Y.  &  C.  Ch.  Cas.  22,  36 ;  Pearse 
V.  Pearse  (1846),  1  De  G.  &  Sm.  12  ; 
Bolton  V.  Liverpool  Corporation, 
supra :  Enthooen  v.  Cobb  (1862), 
2  De  G.  ft  G.  632,  C.  A. ;  Warde  v. 
Warde  (1861),  3  Mao.  &  G.  363, 366 ; 
Manser  v.  Diz  (1863),  1  K.  &  J. 
461  :  Lambe  v.  Orion  (1853),  1 
W.  R.  207 ;  Grecnlav:  v.  King 
(1838),  1  Beav.  137. 
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party  and  the  other  party  (0,  though  where  a  solicitor  has 
acted  for  both  parties  before  litigation,  communications  made 
to  him  by  one  party  are  privileged  from  disclosure  to  the  other 
party  if,  subsequently,  litigation  arises  between  the  parties  («). 

The  communications  between  solicitor  and  counsel  may  be 
in  the  form  of  instructions  and  briefs,  cases  for  counsel's 
opinion,  and  the  opinion  on  the  case,  drafts  and  notes  made 
by  counsel,  or  documents  settled  by  him  (x),  but  not  indorse- 
ments on  counsel's  brief  as  to  the  result  of  a  trial  or  as  to  the 
order  made  on  an  application  to  the  Court  (y).  Other  instances 
of  documents  that  are  privileged  are  memoranda  or  minutes 
made  by  the  client  of  the  communications  between  himself 
and  his  legal  adviser  (z),  or  entries  in  a  solicitor's  diary 
of  such  communications  (a) ;  a  statement  of  facts  drawn 
up  by  the  client  or  at  his  direction  for  submission  to  his 
solicitor  though  not  in  fact  communicated  to  bini  (g). 

Documents  which  are  piMici  juris  are  not  privileged  from 
production  (<•)•  Instances  are  shorthand  or  other  notes  of 
proceedings  in  open  Court  (d),  or  at  chambers  (e),  or  before  an 


(0  Gore  V.  Harris  (1851),  15  Jur. 
1168;  Ford  v.  Tennani  (1863),  32 
Beav.  162;  Kennedy  y.  Lyell  (1883), 
23  Ch.  D.  387,  C.  A.,  at  p.  403,  per 
Collins,  L.J. 

(u)  Eadie  v.  Addison  (1882),  52 
L.  J.  (CH.)  80;  Re  VhsdeU,  Ex 
parte.  Assignees,  etc.  (1872),  27 
L.  T.  460.  But  in  Macfarlane  v. 
Rait,  supra,  such  a  communication 
was,  under  the  circumstances, 
ordered  to  be  disclosed. 

(x)  See  cases  cited  in  note  ( / ), 
tvpra. 

(jf)  Walsham  v.  Starnton  (1803). 
2  Hem.  &  M.  1 ;  Nichdl  v.  Jones 
(1865).  2  Hem.  &M.  588. 


(s)  WooUey  v.  North  London  Rail. 
Co.  (1869),  L.  R.  4  C.  P.  602. 

(a)  Ward  v.  Marshall  (1887),  3 
T.  L.  R.  678. 

(6)  Soulhuxirk  Water  Co.  v.  Quick 
(1878),  3  Q.  B.  D.  315, 323,  C.  A. 

(c)  NichoU  V.  Jones  (1865),  2 
Hem.  &  M.  588;  QddsUme  v. 
Williams,  Deacon  <fe  Co.,  [1899]  1 
Ch.  47,  52. 

(d)  Re  Worswieh,  Rdbson  v.  Wars- 
wick  (1888),  38  Ch.  D.  370,  where 
Nordon  v.  Dejries  (1882),  8  Q.  B.  D. 
608  to  the  contrary  is  commented 
on. 

(e)  Ainsworth  v.  Wilding,  [1900] 
2  Ch.  315,  at  p.  320. 
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arbitrator  (/) ;  depositions  filed  in  the  course  of  an  action  or 
office  copies  thereof  (g).  But  a  collection  of  copies  or  extracts 
of  public  records  or  documents  which  is  made  or  obtained  by 
a  solicitor  for  the  purposes  of  a  defence  or  which  is  the  result 
of  his  professional  knowledge,  research  and  skill  may  be 
privileged  Qi).  The  fact  that  a  letter  which  comes  within  the 
privilege  contains  statements  of  fact  relating  to  matters  which 
are  imhlici  juris  does  not  take  the  letter  out  of  the  privilege  (»)• 
Bills  of  costs  relating  to  the  litigation,  actual  or  in  contempla- 
tion, are  privUeged  (.7),  except  so  far  as  they  extend  to  what 
took  place  in  the  presence  of  the  opposite  party,  or  communica- 
tions with  the  opposite  party,  or  matters  of  fact  which  are 
publici  juris  {k). 

(h)  Communkatiom  pnvilefjed  only  if  made  when  litigation 
was  pending  or  contemplated 

If  communications  pass  between  a  legal  adviser  and  a 
non-professional  agent  after  litigation  has  commenced  or  is 
contemplated  and  for  the  purpose  of  obtaining  or  giving 
advice  as  to  such  litigation  or  for  the  purpose  of  obtaining 
or  collecting  evidence  to  be  used  in  the  litigation  or  which 
may  lead  to  the  obtaining  of  such  evidence  they  are  privi- 
leged (/).    The  communication  need  not  pass  directly  between 


c/ 


(/)  RawaUme  v.  Preston  Corpora- 
tion (1885),  30  Ch.  D.  116. 

(g)  OMstone  v.  Williams,  Dea- 
ran,  and  Co.,  supra. 

(h)  Lyell  V.  Kennedy  (1884),  27 
Ch.  D.  1,  C.  A.,  at  pp.  25,  26,  31. 

(»')  Ainsworth  v.  Wilding,  supra, 
at  p.  322. 

0)  Cfuint  V.  Broirn  (1852),  9 
Hare,  790  ;  Turlon  v.  Barber  (1874), 


L,  R.  17  Eq.  329,  but  see  Burton  v. 
Dodd  (1890),  36  SoL  p.  39. 

(fc)  Ainsuxtrtk  v.  Wilding,  supra. 

(l)  Anderson  v.  Bank  of  British 
Cdumbia{lS16),  2  Ch.  D.  644,  C.  A.; 
Steele  v.  Stewart  (1843),  13  Sim., 
affirmed  (1844).  1  Ph.  471 ;  Walsham 
V.  Stainton  (1863),  2  Hem.  &  M.  1 ; 
Original  Hartlepool  CcUifrifS  Co.  v. 
Moon  (1874),  30  L.  T.  588,  C.  A. ; 
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the  h«ai  adviser  and   the  non-professional  agent,  but  may 
pa      arough  an  agent  (/») . 

ere  the  communications  are  between  the  legal  adviser 
and  a  third  party  the  same  conditions  must  apply  in  order 
that  the  communications  may  be  privileged.  But  if  the 
agent  or  third  party  is  merely  the  medium  of  communication 
between  the  legal  adviser  and  his  client  the  communications, 
as  has  already  been  seen,  are  privileged  whether  there  be 
pending  litigation  or  not  («)• 

In  like  manner  documents  obtained  by  a  tolicitor  with  a 
view  to  enabling  him  to  prosecute  or  defend  an  action  or  to 
give  advice  with  reference  to  existing  or  contemplated  litiga- 
tion {<}),  or  documents  prepared  confidentially  after  a  dispute 
has  arisen  between  the  parties  and  for  the  purpose  of  obtain- 
ing information,  evidence  or  legal  advice  with  re  )rence  to 
litigation  existing  or  contemplated  are  privileged  (p).  Thus, 
documents  which  come  into  existence  merely  as  materials 
for  counsel's  brief  are  privileged  {q).  So  is  a  surveyor's  report 
obtained  by  the  solicitor  with  a  view  to  giving  his  client 
legal  advice  with  regard  to  litigation  contemplated  or  exist- 
ing (r).  And  where  an  examination  under  the  Bankruptcy 
Act,  1883  («),  was  held  with  a  view  to  enabling  the  solicitor 
of  the  trustee  to  advise  him  whether  an  action  should  be 
brought  the  transcript  of  shorthand  notes  of  the  proceedings 


M'Corquodak  v.  Bell  (1876),  4S 
L.  J.  («.  B.),  329;  Simpson  v. 
Brown  (1804),  33  Beav.  482; 
Wilson  V.  Northampton  and  Banbury 
Junction  Bail.  Co.  (1872),  L.  R. 
14  Eq.  477.  484. 

(w)  Anderson  v.  Bank  of  British 
Columbia,  supra,  per  Jbs»el,  M.K.. 
at  p|>.  04!),  Ant). 

(n)  bw  an/(,  p.  HH. 


(o)  Lfarojfd  r.  Halifax  Banking 
Co.,  [1891]  1  Ch.  686,  at  p.  690. 

(p)  WhcfkrY.LeMarchant{lS&l), 
17  Ch.  D.  676,  C.  A,,  at  pp.  684, 685. 

(q)  Southwark  Water  Co,  v.  Quick 
(1878),  3  Q.  B.D.316.  320,  C.A.; 
The  Palermo  (1883),  9  P.  D.  6. 

(r)  Wheeler  v.  />  Marchanl{\SSl ), 
17  Q.  B.  U.  678.  083. 

(«)  S.  27. 
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were  held  to  be  privileged  (0,  though  ordinarily  shorthand 
notes  of  proceedings  in  Court  or  at  chambers  are  not  privi- 
leged ill).  So  also  copies  of  depositions  taken  by  the  Receiver 
o'  Wrecks  which  were  obtained  for  the  purpose  of  an  action 
between  the  parties  to  a  collision  by  the  solicitors  to  the 
owners  of  one  of  the  vessels  were  held  to  be  privileged  (ar), 
though  depositions  filed  in  the  course  of  an  action  are  not 
privileged  0/).  But  the  privilege  does  not  extend  to  every 
document  obtained  by  a  solicitor  for  the  purpose  of  litigation, 
i:g.,  copies  of  documents  which  cannot  themselves  be  the 
subject  of  privilege  do  not  become  privileged  because  obtained 
by  the  solicitor  (z).  Where  during  an  action  anonymous 
letters  relating  to  the  matters  in  dispute  were  sent  to  the 
plaintiff  and  his  solicitor  and  counsel  the  letters  to  the  solicitor 
and  counsel  were  held  to  be  privileged  but  not  the  letter 
to  the  plaintiff  (a). 

Where  the  communications  pass  between  a  party  and  a 
non-professional  agent  or  third  party  they  are  not  privileged 
unless  made  (1)  for  the  purposes  of  litigation  existing  or 
contemplated,  and  (2)  in  answer  to  inquiries  made  by  the 
party  as  the  agent  for  or  at  the  request  or  suggestion  of  his 
legal  adviser  (b)  or,  though  there  has  been  no  such  request. 


(0  Ltaroyd  ▼.  HaUfcuc  Joint  atoek 
AinMny  Co.,  [1893]  1  Ch.  686.  See 
alio  FentoH  v.  Queen'*  ferry  IFtre 
Rope  Co.  (No.  2)  (1869).  38  L.  J. 
(CH.)283. 

(«)  See  antt,  p.  218. 

(x)  Tht  PaUrmo,  tupm, 

(y)  .See  anU,  p.  219 

(:)  Chadwiek  v.  Bowman  (1886). 
Itl  Q.  B.  D.  fiOl  :  Lydl  v.  Keniudy 
(IHH4),  27Ch.  D.  1. 

ii.)  Hf  Holloway  (1887),  12  F.  D. 


167.  C.  A. 

(6)  Andermm  ▼.  Bank  of  Brituk 
Columbia  (1876).  3  Ch.  D.  644. 600. 
C.  A. :  Joius  V.  Great  Central  Bail. 
Co.,  [1910]  A.  C.  1.  B,  6.  H.  L. ; 
Friend  v.  Lnndon,  CKalham  and 
Dover  Rail.  Co.  (1877),  2  Ex.  D. 
i37  ;  Lafone  v.  Falkland  Itlands  Co. 
(1857),  4  K.  ft  J.  34 ;  Wheeler  v.  Le 
Marchant  (1881),  17  Ch.  D.  67ft. 
082.  C.  A. 
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for  the  purpose  of  being  laid  before  the  legal  adviser  with  a 
view  to  obtaining  his  advice  or  to  enable  him  to  conduct  the 
action  (<•),  '?■//•.  to  prepare  the  brief  (d).  It  is  essential  that 
both  these  conditions  should  exist  in  order  that  the  com- 
munications become  privileged  (c).  If,  therefore,  a  report  is 
made  by  a  servant  or  agent  to  his  principal  as  to  what  he 
has  done  for  or  on  account  of  the  principal  for  the  purpose 
01  anticipated  Utigation,  but  the  report  is  not  made  at  the 
request  of  the  legal  aiiviser,  it  is  not  privileged  (/).  Many 
of  the  cases  under  the  Common  Law  Procedure  Acts  which 
seem  to  decide  that  the  privilege  attaches  though  the  reports 
were  not  obtained  for  the  purpose  of  being  laid  before  the 
party's  legal  adviser  are  not  now  authorities,  as  the  stricter 
rules,  which  formerly  obtained  in  the  Court  of  Chancery,  now 
prevail  (;/).  Communications  between  a  member  of  a  trade 
union  and  the  secretary  of  ihe  union  made  with  a  vifcvv  to 


'II ' 


(c)  Southuxirk  Water  Co.  v.  Quick 
(1878),  3  Q.  B.  D.  315,  322  :  Aiul(r- 
■ion  V.  Bank  of  Britifih  (,'olumbia, 
mipra,  at  p.  048 ;  Tin  Thfodor 
Korner  (1875),  3  P.  1).  102;  Bun- 
bur  jf  V.  Bunbury  (1830),  2  Beav. 
173  ;  Beece  v.  Tryt  (1846),  »  Btav. 
31fi ;  Coombe  .'.  iMtuion  Corpora- 
lion  (1842),  6  Jur.  571  ;  PenrudducL 
V.  Hammond  (1847),  11  Bcav.  69; 
Wilhon  V.  Ltoiuird  vl838),  7  L.  .1. 
(CH.)  242  ,  PhiUipi  V,  Boulh  (1872). 

41L.  J.  (C.  r.).  li«- 

{d)  Aiuhrson  v.  Bank  of  British 
CiAuiithiu,  supra. 

(«)  PaddoH  V,  Winch  (1870),  L.  R. 
9  Kq.  036  ;  We«tingko>i»r  v.  Midland 
Baa.  Co.  (1883),  48  L.  T.  tt8 ;  Biu- 
rot  V.  WMt  (1876),  1  i).  B.  h.  423. 
C.  A.;    Eh^ith  V.  ToUie  (1875),  1 


Q.  B.  D.  141  ;  Ro»f>  v.  Gibba  (1869), 
L.  K.  82i),  622,  >xplainiHi  in  Ander- 
son V.  Bank  of  British  Columbia, 
mipra  ;  McLean  Brothers  and  Bigg, 
Ltd.  V.  Jones  aroi  Co.  (18»2),  60 
L.  T.  653 ;  Friend  v.  London,  Chat- 
ham ami  Dover  Rail.  Co.  (1877),  2 
Kx.  D..  437,  C.  A. ;  Pacey  v. 
Umdon  Tramways  Co.  (1876),  2 
Ex.  D.  440  n.,  C.  A. ;  Baker  v. 
Lotuhn  and  South  We^sttm  Hail.  Co. 
(1807).  L.  R.  3  Q.  B.  91 ;  Olyn  v. 
Caulfield  (1851).  3  Mac.  &  0.  463 ; 
Kerr  v.  Cilkspie  (1844).  7  Bcav. 
572. 

(/)  Cook  V.  North  MetropolUna 
Tramway  Co.  (1889).  6  T.  L.  It.  22. 
Compare  CoUina  v.  London  General 
Omnibus  Co.  (1893).  68  L.  T.  831. 

(g)  S«se  Wooll'.ij  v.  Sorlh  Loiidun 
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induce  the  latter  to  instruct  the  union's  solicitor  to  take  up 
the  member's  case  are  not  privileged  because  made  to  a 
person,  not  a  legal  adviser,  who  had  himself  to  consider  and 
act  on  them(/i).  Letters  written  about  the  character  of  a 
servant  though  confidential,  and  in  one  sense  privileged,  are 
not  privileged  from  production  unless  they  have  come  into 
existence  under  the  i;bove  conditions  (t)>  though  they  may 
possibly  be  privileged  on  the  ground  that  their  production 
may  tend  to  criminate  the  party  {j). 

There  must  be  a  hnnd  fide  belief  or  a  reasonable  appre- 
hension  that  litigation  may  ensue,  where  it  is  not  actually 
pending  (A),  and  if  the  communications  have  not  been  made 
at  the  instance  of  the  legal  adviser,  there  must  also  be  a 
hana  fide  in^^eution  of  laying  them  before  him  for  the  purpose 
of  luH  advice  {}).  If  these  conditions  apply  the  communications 
are  privileged,  though  not  actually  laid  before  *'  "  legal 
adviser  (»()•  A  mere  vague  apprehension  of  litigation  is  not 
sufficient  in  order  that  the  privilege  may  attach.  Letters 
written  two  years  before  the  institution  of  a  suit  by  a  country 
solicitor  to  a  member  of  the  firm  acting  as  his  town  agents 
iiuvu  l)oen  held  to  be  outside  the  privilege,  though  the  firm 
afterwards  acted  as  the  solicitors  in  a  suit  which  involved 
the  subject-matter  of  the  letters  (n).  So  also  letters,  written 
eighteen  years  before  a  suit  was  commenced,  passing  between 


RaU.  Co.  (186»),  L.  R.  4  C.  P.  602 ; 
Parr  \  Jjondom,  Chatham  and  Dover 
Rail.  Co.  (1871),  24  L.  T.  ood; 
iSkinner  v.  Great  Northern  Rail.  Co. 
(1874),  L.  R.  9  Ex.  298. 

(A)  JoHU  V.  Great  Central  Rail, 
Co.,  tupra. 

(I)  Webtt  V.  Bast  (1880),  5  Ex.  D. 
108. 

(j)  lb.;  h~<}poM,p.  263. 

(A)  Hampton  v.  Uampmn,  infra  ; 


Or  enland  v.  King,  infra. 

{I)  Souihwark  Water  Co.  ▼.  Qwek 
(1878),  3  Q.  B.  D.  315,  C.  A.,  at  pp. 
321, 323 ;  CoUins  v.  London  General 
Omna>u*  Co.  (1893),  68  L.  T.  831  ; 
Rost  V.  Oibbs  (1869),  L.  K.  8  K(|. 
522;  Hadam  Engineering  Co.  v. 
£/all(1887).  3T.L.R.  776. 

(m)  lb. 

(n)  Hampton  r.  Hampton  (1857), 
20  L.  I.  (ni.)  132. 


1 


li-; , 


fM.i 


^ili 


i 

> 

'I' 


i' 


224 


GROUNDS  FOR  nESISTANCE 


a  le"al  adviser  and  his  client,  and  brought  into  existence  m 
case"  a  certain  transaction  then  entered  into  should  subse- 
quently  be  impeached,  were  held  not  privileged  when  the 
litigation  was  brought  subsequently  against  a  third  party  (o). 

If  the  communications  consist  of  documents  which  were 
already  in  existence  aUnndv,  and  which  have  not  been  made 
for  the  purposes  of  litigation,  the  mere  fact  of  their  being 
handed  to  a  solicitor  for  the  purposes  of  tho  conduct  of  the 
action  does  not  establish  a  privUege  in  their  favour  (p). 

Limitation  of  the  privilege  to  the  legal  profewion.— In  all 
cases  privilege  only  attaches  where  the  communications  are 
made  to  or  by  the  legal  adviser,  as  such,  and  does  not  attach 
where  he  is  consulted  merely  ae  a  friend  and  not  profession- 
ally, even  though  a  desire  to  obtain  the  benefit  of  his  pro- 
fessional  knowledge  prompted  the  communication  (q).  Again, 
the  privilege  is  confined  to  the  legal  profession  and  does  not 
extend  to  confidential  communications  between  a  party  and 
his  medical  or  spiritual  adviser  (r),  or  non-professional  friend 
or  adviser  («),  or  a  patent  agent «).  or  a  pursuivant  of  the 
Herald's  College  («)• 


(o)  Greefdaw  v.   Kiug  (1838),  1 

Beav.  137. 
(p)  Pearee  v.   Foster  (1886),  18 

Q.  B.  D.  114,  C.  A.,  per  BEKrT,M.R., 

at   pp.    118,    119;     Ckadwiek   v. 

Boioman  (1886),  Ifl  Q.  B.  D.  561 ; 

iMnd    Corporation    of   Catutda    v. 

PukgUm  (1884),  M.  N.  1. 

(q)  Wilaon  v.  liaatall  (1792),  4 
Term.  Rep.  754,  758 ;  Omrdaw  v. 
King  (1838),  1  Beav.  137  ;  Smith 
V.  DanieU  (1874),  L.  R.  18  Eq.  649  ; 
Orunough  v.  GaahU  (1833).  1  My. 
&  K.  Its.  prr  U»d  Uroicjh  AM,  L-C, 
at   p.    104  :     Ooe  d.    t'rHchar't   v. 


Jauneey  (1837),  8  C.  &  P.  99; 
Blenketuopp  v.  Blmketuopp  (1846). 
10  Beav.  277,  282. 

(f)  Whedery.LeMardiant(l»Sl), 
17  Ch.  D.  675,  681,  C.  A. ;  Heid  v. 
Langloit  (1849),  1  Mac.  &  G.  627, 
per  Lord  Cottenham,  at  p.  638; 
AnderaoH  v.  Bank  of  Britith  Colum- 
bia (1876),  2  Ch.  D.  644, 650,  C.  A. 
(«)  Smith  V.  DanieU,  $iiipra,  at 
p.  654. 

(0  Moieley   v.    Victoria    Rubber 
Co.  (1886).  66  L.  T.  482.  485. 

(«)  Slad>^   V.    Tnckrr   (1880),    14 
Ch.  :>.  824. 
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Communications  between  co-parties, — Where  the  communi- 
cations pass  between  co-plaintiflfs  (r)  or  co-defendants  (//)  the 
same  principles  apply  as  in  the  case  of  communications 
between  a  party  and  a  non-professional  agent,  and  privilege 
eai!  only  be  claimed  under  like  conditions. 

Litigation  in  person.— Where  the  litigation  is  conducted  by 
tlie  litigant  in  person  it  appears  to  be  very  doubtful  whether 
ilitre  is  any  privilege  for  documents  coming  into  existence  as 
imiterials  for  or  relating  to  the  evidence  of  intended  witnesses 
or  in  any  other  way  lor  the  purpose  of  the  action  (s). 

Where  fraud  or  illegaUty  is  aUeged.— WTiere  fraud  or 
illegality  is  definitely  alleged  in  the  pleadings  or  in  the 
atliJiivits,  the  privilege  does  not  cover  communications  relevant 
to  the  issue  of  fraud  or  illegality  which  may  have  passed 
between  the  party  and  his  legal  adviser  for  the  furtherance 
of  the  fraudulent  or  illegal  act  («),  although  the  commission 
of  the  act  would  not  amount  to  a  crime ;  and  the  communi- 
cation in  not  privileged  on  the  ground  of  crimination  which 


(i)  Hull  V.  Unilfijhvry  College 
(1888).  4  T.L.  R.  277,  C.  A. 

(.7)  HaiiiUlim  V.  A'o«  (18":'),  L.  K. 
Iti  fc;(|.  112;  Jenkyvs  v.  Un^ibi) 
Il8()ti).  L.  R.  2  Kq.  547;  Ddls  v. 
.l/f«;,>«  (1857),  2()  L.  J.  (rii.)  r.28  ; 
(limlnll  V.  LiUli  (1801),  1  iSiiii.  (n.  s.) 

(;)  See  Kyshe  v.  Udt,  Chih!"  v. 
Brotherton,  [1888!  W.  X.  liS, 
where  the  judges  diflferid  ;  and  mi- 
young  V.  Hollomiii  (1S87),  12  P.  D. 
107,  per  Cotton,  L..I. 

(a)  FoUoU  V.  Jtffvryea  (1860),  1 
Sim.  3,  per  Lord  Cranwobth,  at 
I  !'•  IS,  1;  ;  Russdl  V.  Jackuf.^i 
(I8*'>l),  »  Hare,  387.  392,  pir 
TiRNUR,  V.C.  ;   GarUiJe  v.  Oiilram 

n.o. 


(1850),  .-J  Jur.  (N.  s.)  39;  R.  v. 
Cox  and  RaUton  (1884),  14  Q.  B.  D. 
lO.S,  ('.  (".  R.  (where  the  former 
cuseH  ail!  R-vicwed);  Re  Postle. 
Iheunit  v.  Rickman  (1887),  37  Ch.  D. 
722;  WilliatM  v.  Quebrada  Rail. 
Lund  atid  Copper  Co.,  [1895]  2  Ch. 
751  ;  R.  V.  BuUhxinf,  [1900]  2 
Q.  B.  163,  C.  A.,  per  Romkb,  L.  J., 
at  pp.  108,  169,  reversed  in  H.  L. 
''■  b.  tivtii.  lUdlivnnt  v.  A.-O.  for 
Viclorin,  [10011  V  *'•  19fl,  but  on 
the  ground  that  there  van  no 
allegation  of  fraud  or  illcga'ity. 
ComparcGreeiiovgh  v.  Gaiktll^lSSH), 
1  My.  &  K.  98,  103  ;  ChnrKon  v. 
Coombca  (1803).  4  Gift.  372, 
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is  considered  hereafter  (6).  In  order  that  the  privilege  may 
obtain,  there  must  be  professional  confidence  and  professional 
employment,  and  there  can  be  no  professional  confidence  as  to 
communications  of  this  nature,  nor  is  the  furtherance  of  fraud 
or  illegality  professional  employment  within  the  meaning  of 
the  principle  which  protects  communications  from  dis- 
closure (c).  It  has  been  held  that  the  aommunications  are 
not  protected  if  they  relate  to  the  subject-matter  of  the 
frauds  alleged,  and  are  made  for  the  purpose  of  seeking  the 
advice  of  the  solicitor  for  the  guidance  of  the  party  in 
the  commission  of  the  fraud,  even  though  the  solicitor  is 
ignorant  of  the  fraud  or  purpose  00- 

How  far  the  principle  obtains  that  fraud  or  illegality  destroys 
legal  professional  privilege  is  doubtful.  The  cases  seem  to 
show  that  its  application  is  limited  to  communications  between 
the  client  and  his  legal  adviser  made  for  the  purpose  of  com- 
mitting or  furthering  the  commission  of  some  illegal  or  wrong- 
ful act,  and  that  the  principle  does  not  apply  merely  because 
fraud  or  fraudulent  representation  or  the  like  is  alleged  in  an 
action  (<•). 

Where  a  fiduciary  relationship  exists  between  the  parties 
to  an  action  such  as  that  of  trustee  and  cestui  que  trust  (/)  or 


(6)  Post,  p.  253. 

(c)  See  B.  V.  Cox  and  Railion, 
ttupra,  at  p.  168  ;  Ru-'^sell  v.  Jaekaon, 
mpra ;  Oartaide  v.  Ovtram,  mpra. 

{d)  WiUiavu  v.  Quebrada  Rail. 
Ac.  Co.,  supra,  but  set-  contra, 
<  hnrltrm  ▼.  Coomhu,  supra. 

[.)  K.f/..  LtiMk  V.  Mhf^  (1886), 
:tl  111.  1>.  374,  C.  A. ;  KiiflMiM  t. 
lUx'dl  (IS88),  57  L.  l".  '.•27  ;  Sarlw 
V.  ,s>,/m  II,  (1887).  :i7  V\\.  D.  205  ; 
Whyle  V.  Mturnit  (IS84).  2H  Cli.  D. 
717,  C.  A.,all  actions  hy  principli «» 


against  agents  where  fraud  or 
fraudulent  representation  was 
alleged).  See  also  Grml  Wrstrm 
CoUiery  Co.  v.  Tvdcer  (1894),  43 
L.  J.  (CH.)  518,  C.  A.;  Waynts 
Mrrlhyr  Co.  v.  D.  Radford  and  Co.. 
[1896]  1  Ch.  29;  Mahony  v.  Na- 
tiofial  Widows'  Life  Assuramee  Fwsd 
(1871), +0L.  J.  (c.  P.)293. 

(f)  Rf  Mason.  Maxim  v.  Catlhn 
(188S).  22  Ch.  D.  009;  Rf  Pnsth- 
thinaite.  supra  :  Ttdbot  v.  Marsh- 
fM  MSr.r.).  2  Drew  &   Son,  549; 
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any  analogous  relationship  (7),  the  privilege  can  only  be 
claimed  by  the  trustee  with  respect  to  communications  and 
documents  brought  into  existence  by  the  trustee  for  the 
purpose  of  the  action  (h). 

In  an  action  between  cestui  que  tniat  and  trustee  the  latter 
was  ordered  to  produce  certain  leaves  abstracted  from  an 
account  book  relating  to  trust  matters,  though  he  stated  that 
they  had  been  abstracted  because  they  related  only  to  matters 
unconnected  with  the  estate,  and  also  to  produce  documents 
which  related  to  the  purchase  of  an  estate  by  him  which 
estate  the  cestui  que  trust  alleged  had  been  purchased  out  of 
trust  moneys  although  the  trustee  alleged  that  the  docu- 
ments proved  his  case,  namely  that  the  estate  had  been 
purchased  out  of  private  moneys  (j).  Where  there  was  a 
similar  dispute  between  two  cestuis  que  trustcnt  in  respeci 
of  trust  matters  and  the  trustee  had  acted  as  solicitor  to  one 
of  the  parties,  it  was  held  that  communications  passing  between 
that  party  and  the  solicitor  were  not  privileged  as  against  the 
other  (/i). 

It  was  formerly  the  rule  that  a  mortgagee  was  entitled 
to  refuse  production  of  his  title  deeds  for  the  inspection  of 
the  mortgagor,  who  had  commenced  an  action  for  redemption, 
unless  the  mortgagor  first  paid  him  the  principal  moneys 
together  with  interest  and  costs  (0,  but  this  has  been  altered 
by  the  Conveyancing  and  Law  of  Property  Act,  1881  (to). 

Thomas  ▼.  Steretary  of  State  far 
/ndia(1870).  18  W.  R.  312. 

(•)  Fairer  v.  H%Uekinmsn  (1839), 
9  Ad.  ft  EI.  641. 

(k)  TtiffweU  T.  Hooper  (1847),  10 
Beav.  348. 

(I)  Chi<Ae^«r  v.  Donegal  {Mar- 
qvis)  (1870),  39  L.  J.  (rn.)  694. 

(m)  44  ft  45  Vict.  c.  41,  s.  10. 


Wynne  v.  HumbersUm  (1868),  27 
Beav.  421 ;  Devaynea  v.  Robinson 
(1855),  20  Beav.  42. 

(17)  Oouravd  v.  Edieon  Telephone 
Co.  (1888),  57  L.  J.  (CH.)  498; 
uompare  Bristol  Corporation  v. 
Cox  (1884),  26  Ch.  D.  678.  683. 

(A)  TaUtot  V.  MarAfitld.  supra  ; 
Wynne  v.  Ilumberstone,  supra  ;  Rt 
Mason,   il't.^un    v.   CatUey,  nipra ; 
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Waiver  of  the  privUege.— The  privilege  is  in  all  cases  the 
privilege  of  the  client (n),  and  not  of  the  solicitor  or  other 
legal  adviser  (o),  and  so  may  be  waived  by  the  client  {p), 
but  not  by  the  legal  adviser  {q).  Merely  putting  the  documents 
to  a  party  in  examination  before  an  examiner,  or  exhibiting 
them  to  his  depositions,  or  putting  them  before  a  judge  in 
chambers  in  order  that  he  may  decide  whether  a  compromise 
of  the  action  is  a  proper  one  or  not,  does  not  amount  to 
waiver  (r).  Nor  is  the  privilege  waived  by  the  documents 
bemg  referred  to  in  the  pleadings  («).  Waiver  as  to  some 
of  several  documents  does  not  necessarily  involve  a  waiver 
as  to  the  others.    The  waiver  may  be  total  or  partial  (0. 

Privilege  is  not  lost  by  reason  of  the  death  of  the  cUent  («), 
nor  does  the  privilege  cease  because  the  action  for  the  purpose 
of  which  the  documents  were  brought  into  existence  is  not 
ultimately  proceeded  with(x).  In  such  a  case  the  privilege 
can  be  claimed  in  a  subsequent  action  other  than  that  for 
which  the  documents  were  originally  brought  into  existence  C^), 
since  the  general  principle  is  that  once  the  privilege  has 


(»)  Knight  V.  WaUrford (Marquis) 
(1836),  2  Y.  &  C.  Ch.  Cas.  22,  41 ; 
HerriMg  v.  Cloberry  (1842),  11  L.  J, 
<CH.)  149  ;  Gorskyv.  Moiisley (1855) 
2  K.  &  J.  288  ;  Anderson  v.  Bunk  of 
BrUiik  C^umbia  (1876),  2  Ch.  D. 
644,  84»;  Proctor  V.  Smiles  {188G), 
55  L.  J.  (Q.  B.)  467,  527,  C.  A.,  per 
Lord  ESHBR,  at  p.  ri28. 

(o)  Anderson  v.  Bank  of  British 
Columbia,  supra  ;  Proctor  v.  SmOtn, 
supra. 

(p)  Calcraft  v.  Gaest,  [1898]  1 
Q.  B.  759,  C.  A. 

(q)  Andtrifon  r.  Bank  nf  British 
Coliiinbiii,fi,inrti  .  Proflorv.  ,Smiles. 
H'tpru  ;  (Jficnouyh  v.  OasitW/  (1833), 


1  My.  &  K.  98, 102. 

(r)  OoldsUme  v.  \Yilliam8,  [18991 
1  Ch.  47. 

(«)  Roberts  v.  Oppenheim  (1884), 
26  Ch.  B.  724,  C.  A. 

(0  Lyell  V.  Kennedy  (1884),  27 
Ch.  D.  1,  24,  C.  A. 

(«)  Bullivant  v.  A.-O.  for  Vie- 
toria,  [1901]  A.  C.  196,  per  Lord 
LiNDLEY,  at  p.  200. 

(x)  Pearce  v.  Foster  (1885),  16 
Q.  B.  D.  114. 

(y)  Walsham  v.  Stainton  (1863), 
2  Hem.  &  M.  1  ;  Hughes  v.  Oarnons 
(1843).  6  Bcav.  352;  Holmes  v. 
finddeley  {IM4),  1  Ph.  476. 
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attached  to  docaments  the  documents  remain  privileged, 
unless  the  privilege  is  waived  (z).  The  mere  fact  that  docu- 
ments used  in  a  previous  litigation  are  held  and  have  not 
been  destroyed  does  not  amount  to  a  waiver  of  the  privilege  (a). 

Illustrations 

In  Lord  Walsingham  v.  Goodricke  (b),  the  bill  prayed 
specific  performance  of  the  agreement  thereby  stated  to  have 
been  made  by  the  defendant,  to  sell  to  the  plaintiff  an  estate 
in  Norfolk.  During  the  negotiations  for  the  purpose  of 
effecting  the  sale  letters  passed  between  the  defendant  and 
his  solicitor  relating  to  the  sale  before  any  dispute  had  risen, 
and  the  defendant  objected  to  produce  them.  It  was  held 
that  they  were  privileged  notwithstanding  that  the  com- 
munications took  place  before  any  dispute  arose. 

In  Taylor  v.  Battem  (c),  an  action  upon  a  judgment 
obtained  against  the  defendant  in  the  Boyal  Court  of  Jersey, 
the  defendant  in  his  affidavit  of  document  objected  to  produce 
certain  documents  on  the  ground  (as  stated  in  his  second 
affidavit  after  a  first  affidavit  had  been  held  to  be  insufficient) 
that  they  consisted  of  "  documents  numbered  50-76  inclusive 
and  tied  up  in  a  bundle  marked  with  the  letter  A,  and  initialed 
by  me  which  have  passed  between  my  legal  advisers  and  myself 
in  relation  to  the  matters  in  question  in  this  case  and  with 
a  view  to  my  defence  to  the  plaintiffis  claim,  and  certain 
instructions  to  and  opinions  of  counsel  in  relation  to  the 


(2)  Cakraft  v.  Guest,  [1898]  1 
Q.  B.  759,  per  Lindley,  M.R.,  at 
p.  761 ;  OMalone  v.  Williams, 
[18991  1  Ch.  47,  62;  Pearct  v. 
Foster,  aupra  ;  BuUock  v.  Oorrie 
( 1878),  3  Q.  B.  D.  356. 


(a)  Cakraft  v.  Gueet,  [1898]  1 
Q.  B.  759,  and  seo  Ainaworlk  v. 
WiUing,  [1900]  2  Ch.  315. 

(b)  (1843),  3  Hare,  122. 

(c)  (1878),  4  Q.  B.  D.  85,  C.  A. 
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same  matters,  all  of  which  I  claim  to  be   privileged   from 

In  And.-r„m  v.  /JW.-  „/Bri,W,  CW„„6ia  (<0,  an  action  .«« 

place  a  »„B  „,  ^^^y  allcRed  to  have  been  unTroJu^^^ 

erred  m  IWber.  1878,  from  one  account  t„  anotfer  at   he^ 

branch  bank  m  Oregon.  On  the  llth  November.  I87Tth   ^ 

m«.ager  m  London  received  a  letter  from  pla  ntiC    »liSS 

about  ,t.    Aa  a  result  of  the  letter  and  interview  the  l»nl 

particulars  of   the    whole  transactions,  and   reouesled   .!,« 
a^ndance  o,  the  banVe  solicitor  at  the  next  Z^li  Z 

S;h;=.T8-r:=r.^-:ti^ 

=.;.rtrs;::iro r..ruV= 

exclusive,,  ior' :^C^oimr^Z'^^  T"" 
thereto  and  are  privilegS."    It  w«  Wd  (LI   ."™™ 

.«  no.  pHvileged  on  L  groundThatlrtarn  — 
bhow  that  communicatbn  was  mario  f«  *i,  .    "tmug  m 

U>  the  eff«t  that  his  commit  It  racldeT"; 

W(187C).2Ch.  D.iiJj.c.A. 
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than  that  in  which  every  communication  from  an  agent  to  his 
principal  is  confidential.    Sir  George  Jessel  (<•),  Master  of  the 
Rolls,  explained  the  object  and  meaning  and  the  extent  of  the 
rule  relating  to  the  protection  of  confidential  communications 
as  follows :  "  The  object  and  meaning  of  the  rule  is  this ;  that 
as,  by  reason  of  the  complexity  and  difficulty  of  our  law 
litigation  can  only  be  properly  conducted  by  professional  men, 
it  is  absolutely  necessary  that  a  man,  in  order  to  prosecute 
his  rights  or  to  defend  himself  from  an  improper  claim,  should 
have  recourse  to  the  assistance  of  professional  lawyers,  and, 
it  being  so  absolutely  necessary,  it  is  equally  necessary,  to  use 
a  vulgar  phrase,  that  he  should  be  able  to  make  a  clean  breast 
of  it  to  the  gentleman  whom  he  consults,  with  a  view  to  the 
prosecution  of  his  claim  or  the  substantiating  of  his  defence 
against  the  claim  of   others;  that  he    should    be   able   to 
place  unrestricted  and  unbounded   confidence  in   the   pro- 
fessional agent,  and  that  the  communications  he  so  makes  to 
him  should  be  kept  secret,  unless  with  his  consent  (for  it  is 
his  privilege,  and  not  the  privilege  of  the  confidential  agent), 
that  he  should  be  enabled  properly  to  conduct  his  litigation. 
Now,  as  to  the  extent  of  the  rule.    It  goes  not  merely  to  a 
communication  made  to  the  professional  agent  himself  by  the 
client  directly,  it  goes  to  all  communications  made  by  the 
client  to  the  solicitor  through  intermediate  agents,  and  ha  is 
not  bound  to  write  letters  through  the  post,  or  to  go  himself 
personally  to  see  the  solicitor ;  he  may  employ  a  third  person 
to  write  the  letter,  or  he  may  send  the  letters  through  a 
messenger,  or  he  may  give  a  verbal  message  to  a  messenger, 
and  ask  him  to  deliver  it  to  the  solicitor,  with  a  view  to  his 
prosecuting  his  claim,  or  of  substantiating  his  defence.    Again, 
the  solicitor's  acts  must  be  protected  for  the  use  of  the  cUent. 


(0  lb.,  at  p.  64fi. 
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The  solicitor  requires  further  information   and  savs   'T     -i, 

You  cannotThto   vha     iT'^'r     '  '°  '""""^  "  '*'»• 

whether  he  o„«ht  .„  iCXl^.TC"^  "T'"^ 
may  be  also  obtained  h,  the  »hal  orjln  \  '  ''°'  " 

.he  „„rpo,e„f  ,„eh  Vro^.^^:^l^^'ZZT^  "" 
">  inivilegeJ.    Then  the  rule  goes  a  step     'rth    "'°'' "'7'»™' 

i'  (or  hta,  a,ul  „„„„  .he  »aa  prtc  pie  a^?blT"  '°.*' 
acquired  by  hiu„el(  directly  i.  protected  Z  T  "  °™'""'° 
acquired  by  the  clerk  or  „L„  '^,^1  ""  *«  ■"formation 
protected,  'cut  th  hlr'  sTir'!  1  "i"  "  ^""'^ 
the  information  required  L T«  ^  "  '"'"«"••    ^-PP""" 

the  solicitor  norZ    eri  no.  a°'T-  """'"'■  ""'"■  °^"'"- 

;..  he  may  „q„est  tttiii  z  otH  ^1;:;;:: 

or  the  solicitor,  tht  Mt'r:  e'r^Vr  ^  "^  ""'«"■' 
I.  i.  turning  the  client,  so  ,„  say  il  « °  ''"■''"""«  "■ 
solicitor  for  the  nurnos.  nl  „l.     ^'  "S""'  »'  'he 

clearly  within  the'r T  ,  ilt'"!";'"™'''""'  ""'  "  " 
the  cases  in  equity  ,„  „o  !::£;^  ,t  IZ  IZlT"'' 
o(  the  Master  o(  the  Roll,  „„,  u„l„.|,l  »  ?  ^"''ement 
Lord  ■ro»tice  James  that,  da  ;^!^  ;,'"."  ""  ""W  "y 
others,  the  very  thing  wht    „„T  '°''  T  °'"™  »" 

knowledge  o,  the  age,!,  w.:   letll^eTr'-"'.'''" 
an-  that  it  is  the  duty  .„  anyone  giviu;'  t,:       rXi 
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best  efforts  bona  fide  to  obtain  all  the  information  his  agent 
can  give  him,  and  that  being  so,  it  was  impossible  to  say  that 
discovery  of  a  document  of  that  kind  could  be  resisted. 

In  Wheeler  v.  Le  Marchant  (/),  an  action  for  specific 
l)erformance  of  a  building  contract  to  take  on  lease  building 
laud  from  the  defendants  (who  were  trustees  of  the  will  of  Mr. 
Brett,  whose  estate  was  being  administered  in  an  action  ot  Brett 
V.  Le  Marchant),  the  defendants  objected  to  produce  certain 
documents  on  the  ground  that  "many  of  them  consist  of 
[instructions  and  briefs  to  counsel,  with  their  opinions,  rules 
and  observations  and  indorsements  thereon,  and  orders  and 
copies  and  drafts  of  orders  and  other  documents,  all  in  the 
matter  of  In  re  Brett's  Estate,  Brett  v.  Lc  Marehant,  in  which 
the  estate  of  our  testator,  J.  A.  Brett,  is  being  administered 
under  the  direction  of  the  Chancery  Division  of  the  High  Court 
of  Justice,  and  the  remainder  of  such  documents  consists 
of  confidential  correspondence  between  ourselves  and  our 
former  solicitors  and  our  present  soUcitors  and  our  former 
estate  agent  and  surveyor,  Mr.  Wilkinson,  and  his  agent,  Mr. 
N.  Kempthorne,  and  our  present  estate  agent  and  surveyor, 
Mr.  Ellis,  and  between  such  solicitors  and  agents],  drafts 
and  originals  of  instructions  by  counsel  and  counsel's  opinions 
thereon,  accounts  and  other  documents  in  this  action  which 
wore  prepared  and  written  for  the  purpose  of  our  defence  to 
this  action,  and  all  of  which  documents  are  privileged  from 
production."  The  plaintifT  took  out  a  summons  for  the 
production  of  such  of  the  documents  as  came  within  the 
description  inclosed  in  square  brackets  in  the  above  paragraph 
taken  from  the  affidavit  of  documents.  Yice-Chancellor  Bacon 
held  that  these  documents  were  privileged.  On  appeal  it  was 
held  that  the  plaintiff  was  entitled  to  production  of  all  the 


(/)  (ISSl),  17  Ch.  n.  075. 
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docu,„en^  except  ,„„a,  i,„„j,,  ,,  ,^^  j^,^___,^__^ 

"rieentt  ',.'"';  ?"'^'  ™"M™My.  after  di.p„te  had 
an»en  between  the  plaintiff  and  defendant,  and  for  the  purnoM 
of  obtainmg  information,  evidence  or  legal  adZ  S 
reference  to  litigation  eriettag  or  contemplate  uZentt 
l«>rhes  to  the  action.   Sir  George  Jeseel,  M.R,  said  oZZZ, 

<Ktend  the  rale  as  to  protection  from  discovery.    "What  thev 
contended    for  was    that  docnments   commLcatJd  to   Z 
«ol,c,.or. of  the  defendants  by  third  parties,  though "0^00^ 
n>«mcated  by  snch  third  parties  as  agents  of  the  chlTs 
eekmg  adnce,  sl,„„M  be  protected,  because  those  documl 
ontamed  information  re,,„ired  or  asked  for  by  the  so  JZ 

chents.  The  cases,  no  doubt,  establish  that  such  documents 
are  protected  when  they  have  come  into  existence  atTrTC 
tan  commenced  or  in  contemplation,  and  when  theytve  Z. 
m^e  w.th  a  y.ew  to  such  litigation,  either  for  the  purpo«Tf 
obuumng  advce  as  to  such  litigation,  or  of  obtaining  eZn« 

^1 .  h"?  Z  'f^""-"'  ■"  '""^■""8  information  „Jc^ 
nught  tend  to  the  obtaining  of  such  evidence,  but  it  has  never 
hitherto  been  decided  that  documents  are  Ut«=ted  n^Z 
because  they  are  produced  by  a  third  person  in  MiswerT^ 
inquiry  made  by  the  solicitor.  It  does  not  appear  to  me  to  " 
necessarj,  either  as  a  result  of  the  principrwhich  reguU.^ 

vhich  1  man  tZ  """^^  ""  """"''"'"^  communication. 
Which  a  man  must  necossaril,  make  in  order  to  obl,dn  advice 
even  when  needed  tor  the  p„toction  of  his  hfe,  "^  TbU 
honour,  or  of  his  fortune."  The  Master  of  the  foil,  th™ 
went  on  to  show  that  communic«ion,  m«le  to  .  m<Z  ^ 
to  a  pnest  in  the  confessional,  or  to  a  friend  ,TZ  .' 
delicate  nature  were  not  p^^ctiid,  J:.LlT;^^t,r2 
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restricted  to  the  obtaining  the  assistance  of  lawyers,  as  regards 
the  conduct  of  Htigation  or  the  right  to  property,  and  that 
it  had    never  gone  beyond  the  obtaining  legal   advice  and 
assistance  and  all  things  reasonably  necessary  in  the  shape  of 
communications  to   tln^    legal  advisers  in  order  that  legal 
advice  might  be   obtained    safely  and  sufficiently.    He  con- 
tinued :  "  But  what  we  are  asked  to  protect  here  is  this :  the 
solicitor  being  consulted  on  a  matter  as  to  which  no  dispute 
has  arisen,  thinks  he  would  like  to  know  some  further  facts 
before  giving  his  advice,  and  applies  to  a  surveyor  to  tell  him 
what  the  state  of  a  given  property  is,  and  it  is  said  that  the 
information  given  ought  to  be  protected  because  it  is  desired 
or  required  by  the  solicitor  in  order  to  enable  him  the  better 
to  give  legal  advice.     It  appears  to  me  that  to  give  such 
protection  would  not  only  extend    the   rule    beyond  what 
has  been  previously  laid  down,  but  beyond  what  necessity 
warrants." 

In  The  Soitthivark  and  Vaiijcliall  Water  Co.  v.  Qmck{g), 
an  action  by  a  company  against  their  former  engineer  to 
recover  various  sums  of  money  which,  it  was  alleged  by  the 
company,  had  been  wrongly  debited  to  them  in  accounts 
that  had  been  settled  between  them  and  the  defendant,  the 
plaintiff  sought  inspection  of :  (1)  a  transcript  of  shorthand 
writer's  notes  of  a  conversation  between  a  chimney  sweep 
employed  by  the  company  and  the  company's  engineer,  for 
the  purpose  of  such  engineer's  obtaining  information  and 
reporting  the  same  to  the  board  of  directors  to  be  furnished 
to  the  company's  solicitor  for  his  advice  in  relation  to  the 
intended  action;  (2)  transcripts  of  shorthand  writer's  notes 
of  interviews  between  the  chairman  of  the  company  and  the 
engineer,  and  certain  inspectors  of  the  company,  obtained 
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With  a  View  of  submitting  the  same  to  the  company's  solicitor 
r  ad  e  .„  relation  to  the  intended  action.  TheCs^ 
of  the  notes  were  afterwards  handed  to  such  solicitor-  (3)  A 
s  a^ment  of  fact  drawn  up  by  the  chairman  of  thclply 
to  be  submitted  to  the  company's  solicitor  for  advicHn 
relation  to  the  intended  action  and  which  was  in  fact  a  te 

Court  that   the  api.  ;ation  for  inspection  must   be  refused 
on  the  a  ,hat  the  documents  were  documents  Inn 

information  which  had  been  obtained  by  the  plaintiffs  S 
a  view  to  consulting  their  professional  adviser,  a'nd  tha Uh  e 
was  no  distmction  l>etween  information  obtained  upon  the 
suggestion  of  a  solicitor  with  a  view  to  its  being  subrnTed  to 
him  for  the  purpose  of  his  advising  upon  it  and  .W  . 

spontaneously  by  the  client  for  th«  It  P'"""'"^ 

,-»f«       X-  '"®  ^"'^^  purpose,  nor  betwefin 

in  ormation   so  voluntarily  procured   for  that  purpose  and 
actually  laid  before  the  solicitor  and  that  so  proceed  and 

ri:  :r..r'"  t  ^  -- ''-  '--^  ^-^^^^^  "a 

Colt  7/     rr'"^  ^''  '^'  P"^P°««-    I'  ^-^^  held  by  the 

sideration     and  that  a  document  so  brought  into  existence 

rl  td  ;?  V^''  '''-''''  ''''^'y  because  afleTw 
Mas  not  laid  before  the  solicitor.    Lord  Justice  Cotton  said  • 
1  rivilege  only  extends  to  communication  with  legal  advise  s  • 
commnmcations  with  a  most  confi.lential  agent  ar    notT:' 
tected  If  that  confidential  agent  happens  not  to  be  a  solicLr" 
And  this  proceeds  on  the  principle  that  laymen    by  wh  hi 
mean  persons  not  learned  in  the  law)  can.^t  bo  expelled  to 
conduct  the.r  defence  or  litigation  without  the  aS  e  of 
profess.onal  advisers;   and  for  the  purpose  of  haZ  he   it 
gationconduct.lproperly  thelawha...aid  that  comZ Lrti^ 
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lietween  the  client  and  the  soUcitor  shall  be  privileged, 
and  that  no  one  shall  be  entitled  to  call  for  the  production 
of  a  document  which  has  been  submitted  to  the  solicitor  for 
the  purpose  of  obtaining  his  advice  or  for  the  purposes  of 
enabUng  him  to  institute  or  defend  proceedings.  There  must 
be  the  freest  possible  communication  between  solicitor  and 
client,  and  it  is  on  this  ground  that  professional  communica- 
tions are  entitled  to  privilege  which  excepts  them  from  the 
general  rule." 

In  Kennedy  v.  Lyell  (h),  L.  brought  an  action  against  K. 
to  recover  possession  of  real  estates  formerly  belonging  to 
A.  D.  who  had  died  intestate.  His  title  was  under  a  con- 
veyance from  persons  who  claimed  to  be  the  co-heiresses  of 
A.  D.  K.  brought  an  action  against  L.  for  penalties  under 
32  Eenry  8,  c.  9,  on  the  ground  that  he  had  bought  a 
pretended  title.  L.  exhibited  interrogatories  in  the  latter 
action  for  the  examination  of  K.,  by  some  of  which  various 
questions  were  asked  as  to  the  pedigree  of  the  alleged  co- 
heiresses. K.  answered  that  he  had  no  personal  knowledge 
of  any  of  the  matters  inquired  after  by  these  interrogatories, 
and  that  such  information  as  he  had  received  m  respect  of 
them  had  been  derived  by  him  from  information  procured 
by  his  solicitors  or  their  agents  in  and  for  the  purpose  of 
defending  his  title  to  the  estates,  and  he  submitted  that  ho 
ought  not  to  be  required  to  put  in  any  further  answer.  The 
Court  of  Appeal  held  that  since  his  only  information  arose 
from  privileged  communications  which  he  was  not  bound 
to  disclose,  and  the  matters  inquired  into  were  not  simple 
matters  of  fact  patent  to  the  senses,  he  ought  not  to  be 
compelled  to  answer  his  belief  as  to  those  matters.  This 
view  was  also  adopted  by  the  House  of  Lords  ou  an  appeal 
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to    them(0.     Lord   Blackburn  in  his  judgment  nuts   the 
pnncjples  thus:  "The  defendant  having  set'up  a  «tl    a    a 

til    '°!'"f  ,*°.<*'«°°^«ry  and  interrogatories  in  aid  of  his 
tit^   and  I  take  ,t  to  be  tolerably  clear  and  certain  that  as  to 

If  th« Vr     t    *l'""''^^  ''  ^"  *^^'  "- '-  ^^«  knowledge 
o^the  other  side,  whom  he  is  interrogating,  and  would  reaUy 

nlal  f^   .    "  ''r  ''  '"  '""  P^^^^^^'  *«  «--h  th 

all  the  facts  which  he  has.  and  all  the  information  which  he 
hasfor  formmgaknowledgeand  belief,  derived  from  his  agent. 
That  IS  the  general  rule,  although  there  are  a  great  many 

to  notice  here.  This  rule  is  equally  well  established,  namely! 
that  the  Law  of  England,  for  the  purpose  of  public  poL; 
and  protect  on.  has  from  very  early  tim'es  said  Lt  a  S^^nt 
may  consult  a  solicitor  (I  mean  a  legal  agent)  for  the  purpose 

policy  of  the  law  says  that,  in  order  to  encourage  free  inter- 
course between  him  and  his  solicitor,  the  client  ha  he 
prmlege  of  preventing  his  solicitor  from  disclosing  an^hng 
which  he  gets  when  so  employed,  and  of  preventing  its  beW 

the  o  1      :,  ''^''  ■""'"  ""''  ^'^^^  established,  that 

ouoonenT.        :^  "'  '""''''  °"  ^^«°°-^>^'  *°  -quir     the 
solictor  or  attorney  has  prepared  in  the  course  of  a  ease 
and  has  sent  to  his  client.    They  may  be  very  relevant; ""; 
i«.t  be^s^ey  are  very^elevan^       are  not  to  be  produce! 

(.•)  h,a  V.  Kenntdj,  L\o.  2)  (1883),  9  App.  C^.  gl. 
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when  they  amount  to  that.  To  put  it  in  a  short  way,  the 
privilege  may  extend  to  many  things  which  do  not  amount 
to  that ;  but  when  a  solicitor  having  made  inquiry  as  to 
everything  which  is  going  on,  and  having  prepared  the  case, 
has  written  out  a  brief,  and  sent  it  to  his  client,  I  think  it 
must  be  considered  as  perfectly  well  settled  that  the  other 
side  is  not  entitled  to  say,  '  Show  me  that  brief  which  you 
have  got  from  your  attorney.'  He  may  show  it  if  he  pleases ; 
but  it  is  a  good  answer  to  discovery  to  say, '  It  was  prepared 
for  me  by  my  legal  adviser,  my  attorney,  confidentially,  and 
it  is  my  privilege  to  say  that  you  shall  not  read  it,'  and  I 
think  that  it  was  hardly  disputed  that  on  a  discovery  of 
documents  you  could  not  discover  that  brief.  But  then  it  is 
argued  that  though  that  is  so  you  may,  as  has  been  repeatedly 
said,  search  the  conscience  of  the  party  by  inquiry  as  to  his 
information  and  belief  from  whencesoever  derived,  and  that 
it  consequently  follows  from  that,  that  although  inspection 
of  a  brief  has  been  refused  you  are  nevertheless  entitled  to 
ask  the  party  himself, '  Did  not  you  read  the  brief,  and  when 
you  had  read  it,  what  was  your  belief  from  reading  it  ? '  .  .  . 
Now  as  to  that  I  believe  there  is  no  authority  .  .  .  but  it 
seems  to  me  the  plain  reason  and  sense  of  the  thing  is  that 
as  soon  as  you  say  that  the  particular  premises  are  privileged 
and  protected,  it  follows  that  the  laere  opinion  and  belief 
of  the  party  from  those  premises  should  be  privileged  and 
protected  also.  I  do  not  mean  to  state  (and  I  mention  it  in 
case  I  should  be  misunderstood)  that  a  man  has  a  privilege 
to  say, '  I  have  a  deed  which  you  are  entitled  to  see  in  the 
ordinary  course  of  things ;  but  I  claim  a  privilege  for  that 
deed,  because  ;t  was  obtained  for  roe  by  my  attorney  in  the 
coarse  of  litigation.  That  would  l>e  no  privilege  at  all.  So 
again  with  regard  to  another  fact,  such  as  a  man  being  told 
by  an  attorney's  brief  that  there  is  ground  for  thinking  that 
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I  do  not  thin.  tM  he  1:,^:' i' pHltdTt  ^^,  '"^ 
l«ean»o  it  is  no  answer  to  sav  "I  kZ  1  ,^  5     ""'' 

want  to  discover,  but  I  iirst  g^t  I^i  t  „,  If  f  ""■,  '"" 
;n  con«e,„e„ee  of  previous  fntaaZ  ,hl  t  noT?" 
the  meaning  of  nrivik™      R„t    ""on.   that  is  not  mthui 

™piy,  -mat  is  irhehef  rtich  .'  '""^e"""-:^  « 

reading  that  brief  toll  1^      ^''""  '"'™  '"""^^  'f™ 
It  is  a  new  , It   it  hi  u^°°  "'""°'  »*  ">'"  l"^*-- 

.0  me  thauSihr."™'  '^"  ~^°^  "^'""^  ^"'  "  — 

sta.^™lt!rZg»:a^'J"'^^"';''^  ""-  W'«™'  '-e 
protection  of  eomC  Iri^Xttw^"'''''"^ '»  '"« 
his  sohcitor  by  Vice-ChancelorSl'detsITnl        '  '"1 

«  founded  upon  this,  Lt  the  "Sencie?o,  m^V  T""" 
that  in  matters  of  business  wh;„l.  ,    /         '"°''  '"I""'' 

;t««M  be  enahied   to^  tarj^^  ^^If  *" -" 
fessional  advisers  MM^  fv,.-  ^  ^"*"  ^^^u"  Pro- 

confidential  ird  I'd  .Xr™""*'""'  *°°"  >«  h"" 

their  produc.ion.Ta':;!^^:;""",^'''?'™  °  "«"  '" 
as  it  formerly  was,  for  the  purZ'  /l',?"  ''"'°'''"'^'' 
that  the  communication,  shT^re  made  e^  7'^*°' 
relating  to  „„  „tuol  or  even  to  an  ..^  ,  V,  ^"""^  "' 
"ufflcient  if  they  pass  as  1^  T^  ''"S""™-  «  " 
professional  capacil^"  ''""''™'"  "-""nMications  in  a 

tl.e':.l'n!M^riXerr-"''"*' ^■"•<'"'' - -^^^^ 

--^^hro^^i^:^^ 

i^m,  8  App.  Cas.  81.  at  p  uo    ^  '\' f^'"'"'  ^«"- 

'     '  ^  "•'■'/.  >'«  L.  I.  8JJ. 
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report  was  made  by  the  condaotor  of  the  omnibus  to  the 
defendant  on  the  day  following  the  accident  with  regard  to 
the  circumstances.    At  ithat  itime  no  action  had  been  begun 
or  even  threatened,  but  the  Court  came  to  the  conclusion  that 
the  circumstances  of  the  case  were  such  as  to  raise  a  high 
probability,  amounting  ahnost  to  a  certainty,  that  litigation  would 
ensue,  and  there  was  abundant  material  to  indicate  that  the 
document  came  into  existence  for  no  purpose  other  than 
for  the  use  of  the  solicitor  in  anticipation  of  the  action,  for  the 
purpose  of  advising  the  defendants  in  reference  thereto.    The 
claim  for  protection  was  made  on  the  ground  that  "  it  had  been 
made  or  had  come  into  existence  for  the  use  of  the  company's 
solicitor  in  this  action,  and  as  evidence  and  information  as  to 
how  evidence  could  be  obtained,  and  otherwise  for  the  use  of 
the  said  solicitor  to  enable  him  to  conduct  the  defence  in  this 
action  and  to  advise  the  defendant  company  in   reference 
thereto,   and    that    it    had    been    made    under   the    actual 
direction   of  the  defendants'  solicitor,  and   for  no  purpose 
other  than   for  the  use  in  anticipation  of  litigation  and  in 
the  conduct  of  this  action." 

In  Cook  v.  North  Metropolitan  Tramway  Co.  (n),  a  similar 
case  to  Collins  v.  London  General  Omnibus  Co.,  inspection  was 
sought  of  a  report  made  by  the  conductor  of  a  tramway 
company  to  his  employers  as  to  the  occurrence.  Privilege 
was  claimed  for  it  on  the  ground  "that  the  same  was 
made  for  the  purpose,  in  the  event  of  litigation,  of  being 
laid  before  the  company's  solicitor,  to  be  used  by  him 
for  the  purposes  of  the  defence  to  any  action,  if  any 
action  should  be  brought.  It  was  held  that  the  report 
was  not  privileged  as  it  was  not  made  for  the  purpose  of 
the    defence    to   this    action,    nor    with    reference    to   any 
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particular  action,  pid  that  the  objection  taken  to  the  pro- 
duction was  much  too  wide. 

In  Mayor  and  Corporation  of  Bristol  v.  Cox{o),  a  summons 
was  taken  out  by  the  defendbat,  a  ratepayer  in  Bristol,  t'.at 
the  plaintiffs — the  corporation  of  Bristol — might  produce 
for  his  inspection  cases  laid  before  counsel,  and  the  opinions 
given  thereon,  in  a  former  action  by  the  plaintiffs  against  the 
same  defendant  and  which  had  been  abandoned,  and  also  the 
reports  of  the  committees  and  sub-committees  of  the  corpora- 
tion with  regard  to  the  matters  in  question.  It  was  held 
that  both  classes  of  documents  were  privileged,  and  the  fact 
that  the  defendant  was  a  ratepayer  and  the  opinions  might 
have  been  paid  for  out  of  the  parish  rates  gave  the  defendant 
no  special  claim  for  inspection. 

In  Smith  v.  Daniel  {p),  (1)  the  opinion  of  counsel  and  (2) 
the  friendly  opinion  of  Lord  Westbury,  then  an  ex-chancellor, 
taken  by  the  plaintiff  before  tne  bill  was  filed,  were  held  not 
to  be  privileged  from  production  on  the  ground  that  the 
plaintiff  had  not  said  they  were  confidential  communications, 
and  that  with  regard  to  the  opinion  of  Lord  Westbury,  it  was 
clear  on  the  face  of  it  that  it  '<ras  not  a  professional  com- 
munication. 

In  Jcnkyns  v.  Bushby  (q),  a  case  submitted  for  counsel's 
opinion  was  held  privileged  though  it  had  no  direct  reference 
to  the  suit,  but  the  question  at  issue  in  the  suit  had  arisen 
at  the  time  and  the  subject-matter  of  the  litigation  then 
going  on  was  the  same  as  in  the  suit  on  which  the  discovery 
was  sought.  It  was  also  held  that  letters  written  by  one 
defendant  to  his  co-defendant  with  directions  to  send  them  on 
to  their  joint  solicitor  were  privileged. 
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In  Mosfyn  v.  Ths  West  Mostyn  Coal  and  Iron  Company, 
Ltd.  (/•),  instructions  submitted  to  solicitors  or  counsel  for  the 
purpose  of  obtaining  legal  advice  and  their  notes  and  opinion 
thereon,  correspondence  between  the  defendants  to  the  action 
and  their  solicitors,  and  between  a  predecessor  in  title  to  the 
defendant  and  his  solicitors,  and  letters  which  passed  between 
two  members  of  the  firm  of  solicitors  acting  for  the  defendants, 
or  between  a  partner  in  the  firm  and  one  of  their  clerks  as 
to  matters  concerning  which  they  had  inatructions  from  their 
clients  were  held  privileged,  though  no  litigation  was  com- 
menced or  in  contemplation. 

In  Gardner  V.  Irvin  (»),  documents  for  which  protection  was 
claimed  were  described  as  "  correspondence  between  ourselves 
and  our  solicitors  :  cash-books,  ledgers,  and  accounts,  writs  of 
summons,  statement  of  claim  and  other  pleadings,  counsel's 
opinion,  statement  of  case  in  Russian  courts  prepared  by  an 
attorney  including  copies  of  depositions  and  evidence  given." 
Objection  was  taken  to  produce  them  on  th'e  ground  merely 
"  that  the  same  are  privileged."    It  was  held  that  the  affidavit 
was  entirely  insufficient,  and  that  the  facts  upon  which  the 
objection  is  founded  must  be  stated  and  verified  on  a  further 
affidavit.    Lord  Justice  Cotton  pointed  out  that  an  affidavit  in 
answer  to  an  application  for  discovery  must  be  strictly  construed 
because  the  other  side  cannot  adduce  evidence  to  contradict 
it.    The  person  seeking  discovery  is  bound  by  the  affidavit 
made  by  his  opponent,  and  therefore  it  ought  to  be  full,  and 
it  was  not  sufficient  to  say  that  the  letters  are  a  correspondence 
between  a  client  and  solicitor,  but  the  letters  must  be  pro- 
fessional communications  of  a  confidential  character  for  the 
purpose  of  getting  legal  advice. 


(r)  (1876),  34  L.  T.  531. 
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So  also  in  O'Shea  v.  Tfood  (0,  where  the  protection  was 
claimed  as  being  commanications  between  the  client  and 
bis  solicitor,  it  was  held  that  the  affidavit  was  clearly  insuffi- 
cient, and  Gardner  v.  In-in,  supra,  was  quoted  with  approval. 

In  In  re  Thomag  HoUoway,  Young  v.  Holloway{u),  the 
plaintiff  sued  to  recall  probate  of  a  will  on  the  ground  that 
the  testator  was  not  of  sound  mind,  and  that  the  will  was 
obtained  by  the  undue  influence  of  the  defendants,  two  of 
whom  were  the  executors  and  the  third  universal  legatee. 
After  the  commencement  of  the  action,  four  anonymous  letters 
relating  to  the  matters  in  dispute  were  received — two  by  the 
plaintiff,  one  by  the  solicitor,  and  another  by  his  counsel  on 
the  action.  It  was  held  that  the  letters  to  the  plaintiff  must 
be  produced,  as  there  was  nothing  to  show  that  they  were 
sent  for  the  purpose  of  being  communicated  to  his  solicitor, 
but  that  the  letters  to  the  solicitor  and  counsel  were  privileged, 
for  they  must  be  taken  to  have  been  sent  to  them  for  the 
purposes  of  the  action  and  by  reason  of  their  being  the 
plaintiff's  legal  advisers  in  the  action,  and  the  privilege  was 
not  lost  because  they  were  not  sent  in  consequence  of  any 
request  by  the  solicitor  or  counsel,  nor  obtained  by  their 
exertions. 

In  Rog»  V.  Gibbt  (.r),  correspondence  between  the  defendants 
and  a  non-professional  person,  who  had  been  sent  by  them  aa 
their  agent  to  Spain  to  collect  evidence,  and  in  respect  of  which 
privilege  was  claimed  as  being  a  bundle  of  letters  from  the 
agent  sent  by  the  defendants  to  Spain  to  consult  with  their 
legal  advisers  there,  and  to  report  thereon,  and  to  obtain 
evidence  for  the  defendants  in  this  suit,  was  held  to  be 
privileged  on  the  ground  that  the  privilege  is  that  of  the  client, 
and    information    procured   through    an    agent    relative    to 


(0  (1801),  P.  2M. 

[H)  (1887),  12  P.  D.  167,  C.  A. 


{*)  (1M9).  L.  R.  90  Eq  1(22. 


ILLUSTRATIONS 


245 


litigation  and  with  a  view  to  it,  is  as  much  protected  in 
principle  as  if  it  were  procured  through  a  solicitor. 

In  C1iadu\  Jc  v.  Bowman  (y),  a  correspondence  had  taken 
place  before  the  action  was  brought  between  the  defendant  in 
the  action  and  persons  other  than  the  plaintiff.  The  corre- 
spondence was  material  to  the  question  at  issue  in  the  action. 
The  defendant  had  not  preserved  the  original  letters  received 
by  him  or  copies  of  letters  written  by  him.  But  after  the 
action  had  been  brought  his  solicitors,  for  the  purposes  of  the 
defence  to  the  action,  procured  through  the  third  persons 
copies  of  the  letters  so  written  and  received.  It  was  held  that 
the  copies  were  not  privileged  against  inspection  by  the 
plaintiff  as  the  originals  would  not  have  been  privileged,  and 
there  was  nothing  in  the  circumstances  under  which  the 
copies  came  into  existence  to  render  them  privileged. 

In  Ilutt  V.  Governors  of  Haileybtiry  College  (z),  privilege  was 
claimed  for  letters  written  by  the  schoolboy,  in  respect  of 
whose  expulsion  from  school  the  action  was  brought,  to  his 
father.  The  privilege  was  claimed  because  the  documents 
consisted  "  of  private  confidential  communications  and  state- 
ments of  the  circumstances  relating  to  his  expulsion  from 
Haileybury  College  which  were  written  and  prepared  at  my 
special  request  by  the  infant  plamtiff  and  sent  to  me  with  the 
object  of  transmitting  them  to  our  solicitors  with  a  view  to 
obtaining  their  advice  and  with  a  view  to  the  prosecution  of  the 
present  claim  against  the  defendants,  which  said  communi- 
cations and  statements  were  accordingly  sent  to  our  solicitors 
for  this  purpose."  It  was  held  by  the  Court  of  Appeal  that 
the  affidavit  must  be  construed  strictly,  and  that  as  it  did  not 
state  that  the  draft  statement  of  the  boy  of  which  inspection 
was  sought  was  prepared  for  the  object  of  being  sent  to  the 
solicitors,  nor  was  the  object  of  the  special  request  of  th« 
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father  stated,  the  plaintiffs  had  failed  to  show  that  it  came  into 
existence  for  the  purpose  of  obtaining  legal  advice  and  that 
therefore  it  must  be  produced. 

In  Joncg  V.  Great  Central  Railway  Co.  (a),  a  member  of  a 
trade  union,  who  had  been  dismissed  by  his  employers,  furnished 
the  union  authorities,  as  required  by  the  rules,  with  informa- 
tion in  writing  to  enable  the  autnorities  to  decide  whether  he 
was  entitled  to  bring  an  action  for  wrongful  dismissal  at  the 
expense  of  the  union  and  with  the  assistance  of  their  solicitor. 
The  information  comprised  the  evidence  available  in  support 
of  the  action  and  the  names  of  the  witnesses.    The  union 
authorities  sanctioned  an  action  being  brought  by  the  member 
with  their  solicitor  acting  as  soUcitor  for  the  plaintiff.     The 
defendants  sought  to  obtain  inspection  of  the  letters  passing 
between  the  plaintiff  and  the  union  and  it  was  held  that  they 
were  entitled  to  it  as  they  did  not  fall  within  the  established 
rule  as  to  the  privilege  for  communications  passing  between 
solicitor  and  client.    Lord  Loreburn,  Lord  Chancellor,  quoted 
Lord  Justice  James  in  Anderson  v.  Bank  of  liritish  Columbia, 
where  he  said :  "  The  old  rule  (meaning  by  that  the  ancient 
and  venerable  rule  which  still  exists)  was  that  every  document 
in  the  possession  of  a  party  must  be  produced  if  it  were 
material  or  relevant  to  the  cause  unless  it  was  covered  by 
some  established  privilege.   It  was  established  that  communica- 
tions which  had  passed  directly  or  indirectly  between  a  man 
and  his  Bolicitor  were  privileged  and  '  the  privilege  extended 
no  further,' "  and  continued  :  "  Both  client  and  solicitor  may 
act  through  an  agent,  and  therefore  communications  to  or 
through  the  agent  are  within  the  privilege.    But  if  communi- 
cations are  made  to  biin  as  a  person  who  has  himself  to 
consider  and  act  upon  them,  then  the  privilege  is  gone ;  and 
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this  id  because  the  principle  which  protects  communications 
only  between  solicitor  and  client  no  longer  applies.  Here 
documents  are  in  existence  relating  to  the  matter  in  dispute 
which  were  communicated  to  some  one  who  was  not  a  solicitor 
nor  the  mere  alter  ego  of  a  solicitor.  Disclosure  is  constantly 
required  of  letters  between  partners  or  between  a  firm  and  its 
agents.  It  is  rare  in  litigation  when  communications  are 
confined  to  letters  passing  between  solicitor  and  client.  And 
every  large  concern,  whether  a  railwaj*  company  or  a  trade 
union,  or  whatever  it  may  be,  that  must  needs  conduct  its 
business  by  correspondence  is  amenable  to  the  same  rule— a 
rule  in  itself  wholesome,  for  it  favours  the  placing  beiore  a 
Court  of  Justice  of  all  material  circumstances  that  may  lead  to 
a  just  decision." 

In  Goldstine  v.  Williaim  Deacon  and  Co.  (fc),  the  plaintiffs' 
solicitors  had  prepared  certain  accounts  in  an  action  against 
G.  and  her  trustee  in  bankruptcy  for  breaches  of  trust  com- 
mitted by  her  as  administratrix  of  her  deceased  husband's 
estate.  These  accounts  were  produced  to  her  and  admitted 
by  her  to  be  correct,  on  her  examination  before  an  examiner. 
The  action  against  her  and  her  trustee  in  bankruptcy  was 
afterwards  compromised,  and  her  depositions  before  tho 
examiner  to  which  the  accounts  were  exhibited  were  entered 
as  read  in  the  order  of  compromise.  The  accounts  related 
to  transactions  between  G.  and  a  firm  of  bankers  with  whom 
she  had  (in  alleged  breach  of  trust)  deposited  securities 
bolonging  to  her  husband's  estate  to  secure  advances  to  herself. 
Another  action  was  then  commenced  by  the  same  plaintiffs 
against  the  bank,  who  pleaded  the  compromise  of  the  former 
suit  as  a  defence  and  bar  to  this  action.  The  plaintiffs  in 
their  affidavit  of  documents  objected  to  produce  the  accounts 


(6)  [1899]  1  Ch.  47. 
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and  an  office  copy  of  G.'s  depositions  before  the  examiner, 
both  of  which  were  in  their  possession,  on  the  ground  that 
they  were  privileged,  havang  been  prepared  at  the  instance  of 
the  plaintififs'  professional  adviser  with  a  view  to  a  former 
Utigation  after  that  Utigation  had  been  commenced.  It  was 
held  that  the  accounts  were  privileged  on  that  ground  alone 
even  if  they  had  not  been  prepared  also  with  a  view  to  the 
present  Utigation,  following  the  rule  that  a  document  once 
privileged  is  always  privileged,  which  is  illustrated  by  Bullock 
and  Co.  v.  Carry  and  Co.  (<;),  Pearce  v.  Foster  (d),  and  Calcraft 
v.  Guc»t  {e),  and  that  the  use  made  of  them  in  the  examination 
of  G.  did  not  amount  to  a  waiver  of  the  privilege  as  they 
had  never  effectually  been  made  public.  It  was  held  that 
the  copies  of  the  depositions  were  not  privileged  as  the 
depositions  themselves  were  puhlici  juris,  and  privilege  could 
not  be  claimed  for  what  was  merely  a  note  of  what  took 
place  before  an  officer  of  the  Court  in  the  course  of  a  hostile 
litigation. 

In  Ainmorth  v.  Wilding  (f),  privilege  was  claimed  for 
certain  entries  in  bills  of  costs  relatuig  to  litigation,  on  the 
ground  that  they  were  copies  of,  or  extracts  from,  notes  or 
memoranda  made  by  the  solicitor,  pending  the  litigation  in  a 
prior  action,  for  the  purpose  of  enabling  him  to  conduct  the 
litigation  on  his  client's  behalf,  and  to  advise  his  clients  with 
reference  thereto  and  did  not  relate  to  any  matter  in  question 
in  the  action  in  which  discovery  was  being  sought.  Privi- 
lege was  also  claimed  for  correspondence  consisting  of  pro- 
fessional communications  of  a  confidential  character  with 
reference  to  the  conduct  by  the  solicitors  of  the  former 
action,  but  which  also  contained  statements  of   what  took 


(f)  (1878),  3  Q.  B.  D.  356. 
Ui)  (l(i8S),18Q.B.D.  tl4. 


(e)  [1898]  1  Q.  B.  759,  781. 
(/)  [1900]  2 Ch.  310. 
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place  in  chambers  during  the  course  of  the  action.  It  was 
held  that  the  entries  in  the  bills  of  costs  must  be  produced 
for  inspection  as  there  was  nothing  in  the  affidavit  claiming 
protection  to  show  that  the  memoranda  or  notes  referred  to 
were  confidential,  and  therefore,  nothing  inconsistent  with 
the  entries  being  mere  notes  by  the  solicitor  or  his  clerk  of 
what  had  taken  place  in  chambers  in  the  presence  of  both 
parties.  The  Court,  therefore,  exercised  its  jurisdiction  to 
inspect  the  entries  for  which  privilege  was  claimed,  and 
foand  that  part  of  them  was  privileged  and  part  not.  With 
regard  to  the  professional  communications  of  a  confidential 
nature  for  which  privilege  was  also  claimed,  the  Court  held 
that  the  correspondence  was  not  rendered  liable  to  discovery 
because  it  also  contained  statements  of  fact  as  to  what  had 
taken  place  in  chambers  in  the  course  of  the  litigation  and 
in  the  presence  of  both  parties. 

In  Lyell  v.  Kennedy  (g),  it  was  held  that  a  collection  of 
copies  of  entries  in  registers  and  public  records  and  of  other 
original  documents,  photographs  of  tombstones  and  houses, 
all  of  which  might  perhaps  be  pvblici  juris  in  themselves, 
was  privileged  from  production  where  it  was  sworn  that  for 
the  purpose  of  defending  him  against  various  claimants  his 
solicitors  had  made  inquiries  and  obtained  all  the  documents 
for  the  purpose  of  his  defence,  on  the  ground  that  the  collec- 
tion  of  records  was  the  result  of  professional  knowledge, 
research  and  skill,  and  that  disclosure  of  them  could  not  be 
had  without  asking  for  the  key  to  the  labour  which  the 
solicitor  had  bestowed  in  obtaining  them. 

In  Learoyd  Halifax  Joint  Stock  Banking  Co.  (h),  inspection 
was  sought  of  the  transcript  of  the  shorthand  writer's  note  of 
the  proceedings  at  a  private  examination  of  witnesses  which 


{g)  (1884),  27  Ch.  D.  1. 


(A)  [1893]  1  Ch.  080. 
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had  taken  place  under  section  27  of  the  Bankruptcy  Act, 
1883,  upon  the  application  of  the  plaintiff,  a  trustee  in  bank- 
ruptcy, for  the  purpose  of  enabling  him  to  ascertain  whether 
an  action  should  be  brought  with  reference  to  the  bankrupt's 
affaurs.  The  trustee  subsequently  commenced  the  action 
against  the  bank,  and  in  his  affidavit  of  documents  objected 
to  produce  the  transcript  of  the  shorthand  writer's  notes  of 
the  examination,  on  the  ground  that  it  had  "come  into 
existence  for  the  purpose  of  furnishing  to  his  solicitors  evi- 
dence to  be  used  in  this  litigation,  or  information  which 
might  lead  to  the  obtaining  of  such  evidence  for  the  use  of 
his  solicitors  to  enable  them  to  conduct  this  litigation  and 
advise  him  in  reference  thereto."  It  was  held  that  though 
the  grounds  on  which  privilege  was  claimed  were  not  as  clear 
as  they  might  have  been  it  could  not  be  said  to  be  insufficient 
and  that  the  transcript  was  clearly  privileged. 

In  The  Palermo  (i),  depositions  of  the  master  and  crew  of  a 
British  ship  in  re^'ard  to  a  collision  had  been  taken  by  the 
Receiver  of  Wrecks,  and  the  Board  of  Trade  refused  to  give 
copies  of  such  depositions  to  the  owners  of  another  ship  in 
an  action  arising  out  of  the  collision  between  the  vessels. 
Copies  of  the  depositions  had,  however,  been  made,  for  the 
purpose  of  the  action,  by  the  solicitors  to  the  owners  of  the 
ship  whose  master  and  crew  had  made  the  depositions 
before  the  Receiver  of  Wrecks,  and  it  was  held  that  these 
were  privileged  as  against  the  owners  of  the  other  vessels 
since  they  were  obtained  for  the  purposes  of  the  action. 

In  liullivant  v.  Attorvrjf-G.-neral  for  Victoria  (k),  an  informa- 
tion was  laid  against  executors  in  which  duties  were  claimed 
under  a  colonial  statute.  The  information  alleged  that  the 
defendants'  testator  had  some  time  before  his  death  executed 


(•)  (1883),  9  P.  D.  0. 


(t)  [1901]  A.  C.  196. 
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voluntary  conveyances  of  colonial  property  "  with  intent  to 
evade  the  payment  of  duty  "  under  the  statute.  One  of  the 
defendants,  a  member  of  the  firm  of  soUcitors  whom  the 
testator  had  instructed  to  prepare  the  conveyances,  was 
ordered  to  produce  the  notes  and  records  of  these  instructions, 
but  objected  to  do  so  on  the  ground  that  they  were  privileged 
communications  between  solicitor  and  client  for  the  purpose 
of  obtaining  advice.  It  was  held  by  the  House  of  Lords  first 
that  the  privilege  was  not  lost  by  the  death  of  the  testator, 
and  secondly  that  the  word  "  evade  "  was  ambiguous  and 
capable  of  two  meanings,  one  a  perfectly  innocent  one,  and 
that  without  expressing  any  opinion  as  to  the  meaning  in 
which  it  was  used  in  the  statute,  there  was  no  proof  or  even 
allegation  of  fraud  or  illegality  to  displace  the  privilege. 

The  Earl  of  Halsbury,  Lord  Chancellor,  in  his  judgment 
said:  "...  I  think  the  broad  propositions  may  be  very 
simply  stated : — for  the  perfect  administration  of  justice  and 
for  the  protection  of  the  confidence  which  exists  between  a 
solicitor  and  his  client,  it  has  been  established  as  a  principle 
of  public  policy  that  these  confidential  communications  shall 
not  be  subject  w  production.  But  to  that,  of  course,  this 
limitation  has  been  put,  and  justly  put,  that  no  Court  can 
be  called  upon  to  protect  communications  which  are  in  them- 
selves parts  of  a  criminal  or  unlawful  proceeding.  Those 
are  the  two  principles,  and  of  course  it  would  be  possible  to 
make  both  propositions  absurd,  as  is  very  often  the  case  with 
all  propositions,  by  taking  extreme  cases  on  either  side. 
If  you  are  to  say :  'I  will  not  say  what  these  communica- 
tions are  because  until  you  have  actually  proved  me  guilty 
of  a  crime  they  may  be  privileged  as  confidential,'  the  result 
would  be  that  they  could  never  be  produced  at  all,  because 
until  the  whole  thing  is  over  you  cannot  have  the  proof  of 
guilt.     On  the  other  hand,  if  it  is  sufficient  for  the  party 
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demanding  the  production  to  say,  as  a  mere  surmise  or  con- 
jecture, that  the  thing  which  he  is  so  endeavouring  to  inquire 
into  may  have  been  illegal  or  not,  the  privilege  in  all  cases 
disappears  at  once.  The  line  which  the  Courts  have  hitherto 
taken,  and  I  hope  will  preserve,  is  this — that  in  order  to  dis- 
place the  prima  facie  right  of  silence  by  a  witness  who  has 
been  put  in  the  relation  of  professional  confidence  with  his 
client,  before  that  confidence  can  be  broken  you  must  have 
some  definite  charge  either  by  way  of  allegation  or  affidavit  or 
what  not.  I  do  not  at  present  go  into  the  modes  by  which 
that  can  be  made  out,  but  there  must  be  some  definite  charges 
of  something  which  displaces  the  privilege." 

In  The  Queen  v.  Cox  and  Railton  (l),  a  case  before  the 
Court  for  Crown  Cases  Reserved,  the  principles  governing 
the  protection  of  confidential  communications  with  a  party's 
legal  adviser,  and  it  was  held  that  the  reason  on  which  the 
rule  rested  cannot  include  the  case  of  communicationB, 
criminal  in  themselves,  or  intended  to  further  any  criminal 
purpose  since  the  protection  of  such  communications  cannot 
possibly  be  otherwise  than  injurious  to  the  interests  of 
justice  and  to  those  of  the  administration  of  justice.  It 
was  also  held  that  such  communications  do  not  fall 
within  the  terms  of  the  rule  as  a  communication  in 
furtherance  of  a  criminal  purpose  dof>s  not  come  into  the 
ordinary  scope  of  professional  employment.  All  the  cases 
in  which  the  question  had  arisen  are  considered  fully  in  the 
judgment. 

In  Williams  v.  Quebrada  Railway,  dc,  Conipauy  (m),  an 
action  by  a  debenture-holder  on  behalf  of  himself  and  all 
other,  the  holders  of  debentures  and  debenture  stock  in  the 
defendant  company  to  enforce  their  securities,  the  plaintiff 


({)  (1884),  U  Q.  B.  D.  163. 


(m)  [1896]  2  Ch.  761. 
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alleged  that  the  defendants,  when  insolvent,  had  given  another 
charge  on  the  property  in  favour  of  their  agents  with  the 
intention  of  defeating  and  delaying  the  security  of  the 
debenture-holders.  It  was  held  that  this  was  a  charge  of 
fraud,  that  there  was  no  distinction  between  a  crime  and  a 
civil  fraud  with  regard  to  the  production  of  documents  for 
inspection,  and,  therefore,  that  although  the  communications 
for  which  privilege  was  claimed  were  otherwise  well  within 
the  privilege  there  could  be  no  professional  privilege  for 
them.  The  Court  having  first  looked  at  the  documents  with 
the  consent  of  counsel  for  the  defendants,  considered  that 
they  ought  to  be  open  to  inspection  by  counsel  for  the 
plaintiff. 


CrimtTUition 

A  party  interrogated  may  decline  to  answer  any  question 
that  would  or  might  tend  to  criminate  him  or  render  him 
liable  to  a  criminal  charge  or  to  prove  such  a  charge  against 
him  (n).  So  also  he  will  not  be  compelled  to  produce  for 
inspection  documents  which  be  swears  will  or  may  tend  to 
criminate  him  (o),  though  he  cannot  refuse  to  disclose  the 
existence  of  such  documents  in  his  affidavit  of  documents,  but 
must  take  the  objection  to  produce  them  there  {p).  The  rule 
applies  whe^e  the  discovery  will  expose  him  to  the  risk  of  any 


(n)  Tfiorpe  v.  Maeauley  (1820), 
6  Madd.  218,  229,  and  cases 
collected  there,  at  p.  231  (n.) ; 
Mcuxaliutn  y.  Turton  (1828),  2 
Y.  &  J.  183 :  Lee  v.  Rtad  (1842), 
5  Beav.  381 ;  Alabatter  y.  Hamua 
(1894),  70  L.  T.  375;  HiU  ▼. 
CdvypbtU  (1876).  L.  R.  10  C.  P. 
222,  238 :    Rt  ReyntMt  (1882),  20 


Ch.  D.  294,  C.  A. 

(o)  LanA  V.  Muruter  (1882),  10 
Q.  E.  D.  110 ;  Spokes  v.  Orotvenor 
Hotd  Co.,  [1897]  2  Q.  B.  124,  C.  A. ; 
National  Aatodation  of  Operative 
PUuterera  and  Smithies,  [1906]  A.  C. 
434. 

(p)  Spokes  ▼.  Orotvenor  Hotel  Co., 
supra,  and  ««•  ante,  p.  153. 
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kind  of  legal  punishment,  whether  by  way  of  criminal  prose- 
cution iq),  or  the  payment  of  penalties,  or  to  forfeiture  if),  in 
this  country  or  in  any  foreign  country  («).  Thus  the  privilege 
has  been  held  to  apply  where  the  possible  charge  was  one  of 
theft  (0,  incest  (h)>  subornation  of  perjury  (j;),  assault  and 
false  imprisonment  iy),  forgery  (z),  embezzlement  (o),  fraud  (ft), 
but  not  in  all  cases  (c),  conspiracy  ((/),  but  again  not  in  all 
cases  (<?).  It  has  been  held  not  to  apply  where  the  possible 
charge  was  one  of  perjury  committed  in  the  cause  itself  in 
which  the  discovery  is  sought  (J).  Other  instances  are  where 
the  answers  to  interrogatories  might  support  a  charge  of 
maintenance  {g),  or  of  libel  Qi).  Even  if  a  negative  answer 
will  not  imperil  the  party  he  is  not  obliged  to  give  the 
discovery  (i). 


« 


ill 


(q)  See  cases  cited  in  notes  <-/, 
infra. 

(r)  Brownewoodv.  Edwards  {1751), 
2  Ves.  Sen.  243 ;  Glyn  v.  HoueUm, 
aupra  ;  Chttwynd  v.  Linden  (1752), 
2  Ves.  Sen.  460;  Smith  v.  Bead 
(1737),  1  Atk.  626;  Seott  t.  MiUer 
(No.  2)  (1869),  John.  328,  332. 

(«)  United  States  of  America  v. 
McRae  (1867),  3  Ch.  App.  79. 

(0  Carlwright  v.  Green  (1803),  8 
Ves.  405. 

(tt)  Claridge  v.  Hoare  (1807),  14 
Ves.  59,  65. 

(x)  Baker  v.  Pritchard  (1742),  2 
Atk.  387 ;  SeJby  v.  Crew  (1794),  2 
Anst.  604. 

(y)  Glyn  v.  Houston  (1836),  1 
Keen,  320,  337. 

(*)  Uoyd  V.  Passingham  (1809), 
16  Ves.  68. 

(a)  Water.n  v.  Shaftabwry  (Earl) 
(1866),  14  W.  R.  269. 


(h)  MaccaUum  v.  Turton,  aupra  ; 
Re  Mexican  and  SouA  American 
Co.  (1859-  27Beav.  474. 

(e)  £  "odwiek   v.    Chadwick 

(1852),  1.  ur.  1060;  StieUand  v. 
Aldridge  (1804),  9  Ves.  616,  519 ; 
Dixon  V.  Olmins  (1787),  1  Ck)x,  Eq. 
Cas.  414. 

{d)  Lee  v.  Read,  supra .  Re 
Reynolds,  supra. 

(e)  Dumner  v.  Chippenham  Cor- 
poration  (1807),  14  Ves.  245. 

(/)  Rice  V.  Gordon  (1843),  13 
L.  J.  (OH.)  104.  See  also  Chadwick 
V.  Chadwick,  supra. 

(g)  Alabaster  v.  Harness  (1894), 
70  L.  T.  375. 

(h)  Lamb  v.  Munster  (1882),  10 
Q.  B.  D.  110;  HiU  v.  CampbeU 
(1875),  L.  R.  10  C.  P.  222. 

(i)  East  India  Co.  v.  CampbeU 
(1749).  1  V«o.  Sen.  246;  MUcMl 
V.  Koecker  (1840),  11  Beav.  380. 
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The  objection  to  answer  the  interrogatory  or  to  produce 
the  document  must  be  taken  on  oath  in  the  answer  to  the 
interrogatories  {k)  or  the  affidavit  of  documents  {J).  The  party 
objecting  need  not  state  his  belief  that  giving  the  discovery 
would  criminate  him.  It  is  sufficient  to  say,  "  I  decline  to 
answer  (or  to  produce  the  document)  upon  the  ground  that  my 
answer  might  tend  to  criminate  me  "  (m). 

There  are  certain  statutory  exceptions  to  the  privilege. 
Some  statutes  provide  that  the  liability  to  criminal  prosecu- 
tion shall  not  constitute  an  objection  to  giving  discovery  in 
civil  proceedings,  but  that  the  discovery  so  obtained  is  not  to 
be  used  in  any  criminal  proceedings  against  the  party  giving 
it  (n).  Others  deprive  a  party  of  this  ground  of  objection 
without  any  such  reservation  (o). 

Danger  of  exposure  to  a  civil  suit  is  not  a  ground  on  which 
discovery  can  be  resisted  (p),  nor  does  a  mere  danger  of 
disgrace  lor  opprobrium  enable  the  party  to  escape  from  tho 
obligation  to  give  discovery  which  is  relevant  to  the  questions 
at  issue  in  the  cause  or  matter  {q). 

Where  there  is  an  admission  that  penalties  have  been 


(ib)  AUhusen  ▼.  Laboudtere  (1878), 
3  Q.  B.  D.  654,  C.  A. ;  Fiaher  v. 
Oioen  (1878),  8  Ch.  D.  645 ;  Spokes 
V.  Oroavenor  Hold  Co.,  [1897]  2 
Q.  B.  124,  C.  A. ;  National  Aaao- 
ciation  of  Operative  Plasterers  v. 
Smithies,  [1906]  A.  C.  434,  437; 
Greenfield  v.  Reay  (1875),  L.  B.  10 
Q.  B.  217,  31  L.  T.  756. 

({)  See  ante,  pp.  138,  158. 

(m)  Lamb  v.  Mun^r  (1882),  10 
Q.  B.  D.  110.  See  alao  Wel^  v. 
East,  supra,  and  Harrison  v.  South' 
Mte  (1751),  1  Atk.  628,  639. 

(«)  E.g.,  Newspapen,  Printers 
and  Reading  Booma  Bepeal  Act, 


1869  (32  &  33  Viot.  o.  24),  as  to 
publication  of  libels  in  newspapers 
and  see  Ramsden  v.  BreaHey  (1876), 
33  L.  T.  322 ;  Lefroy  v.  Bumside 
(1879),  41  L.  T.  199;  Carter  v. 
Leeds  Daily  News  Co.,  [1876] 
W.  N.  1 1 ;  Wilton  v.  BrigneU,  [1875] 
W.  N.  239. 

(0)  E.g.,The  Gaming  Act  (1710), 
9  Ann  c.  19 ;  The  Larceny  Act 
(1861),  24  &  25  Vict.  c.  96. 

(p)  Witnesses  Act  (1806),  46 
Geo.  ni.  c.  37. 

iq)  Chetteynd  v.  Lindon  (1762), 
2  Vea.  Sen.  4(j0;  Parkhurtt  v. 
Lowten  (1816),   1   Her.  391.  400; 
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incurred,  discovery  as  to  the  matters  referred  to  in  the  admis- 
sion  cannot  be  resisted  (/•). 

The  right  to  refuse  discovery  on  the  ground  that  it  may 
tend  to  cause  a  forfeiture,  does  not  extend  to  cases  were  the 
forfeiture  is  of   securities  coming  within  the  Gaming  Act 
1710,  which  arc  given  for  moneys  lent  at  play  («),  nor,  where  it 
is  sought  to  impeach  deeds  under  the  Fraudulent  Conveyances 
Acts,  1571  and  1585  {t),  can  the  penalty  and  forfeiture  clauses 
of  these  statutes  be  used  by  parties  to  the  deeds  as  exempting 
them  from  giving  discovery,  even  though  among  the  docu- 
ments to  be  disclosed  are  the  deeds  which  it  is  sought  to 
impeach  («).    Where  deeds  exist  in  which,  in  the  event  of  the 
court  deciding  one  way  the  plaintiff  would  have  no  interest 
but  If  decided  another  way  he  would  have  an  interest,  the 
defendant  cannot  resist  discovery  on  the  ground  that  it  may 
have  the  eflfect  of  making  an  estate  go  away  from  \am{x). 

Where  the  privilege  exists  at  all  it  only  extends  to  safe- 
guard  a  party  and  his  or  her  wife  or  husband  from  exposure 
to  a  criminal  charge  or  penal  proceedings  (y).  It  does  not 
protect  any  other  person  {z).  An  agent  cannot  resist  discovery 
on  the  ground  that  it  will  criminate  his  principal  except  in  so 
far  as  it  would  also  affect  him  personally. 


Wdhams  v.  Trye  (1854),  18  Beav. 
366 ;  Benyon  v.  Nettlefold  (1850),  3 
Mac.  &  G.  94. 

(r)  Etving  v.  Oibaldiston  (1834), 
6  Sim.  608  ;  See  also  Fisher  v.  Orice 
( 1848),  11  Beav.  194. 

(»)  9  Ann  o.  19,  s.  1.  See 
Stoman  v.  KeUy  (1839),  3  Y.  &  C. 
(EX.)  673;  Sidebotlom  v.  Adkitis 
(1857),  5  W.  R.  743. 

(t)  13  Elia.  c.  5  ;  27  EUz.  c.  4. 

(ii)  Bnnn  v.  Bunn  (1864}    4  Dp 


G.  J.  &  Sm.  316,  C.  A. ;    WieA  v. 
Parker  (1856),  22  Beav.  59. 

(x)  Hambrook  v.  Smith  (1862). 
17  Sim.  209. 

(y)  CaHwright  v.  Gretn  (1803),  8 
Ves.  405. 

(2)  Two  SieUies  (King)  v.  Witteox 
(1851).  1  Sim.  (K.  s.)  301,  329; 
Parkhurat  v.  LowUn,  supra  ;  Oihbnna 
V.  Waterloo  Bridge  Co.  (1818).  5 
Price.  491.  463. 
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Public  Policy 

Objection  may  in  some  cases  be  raised  to  answer  interro- 
gatories or  to  produce  documents  for  inspection  on  the  ground 
that  pubUc  policy  or  interest  requires  that  they  should  not 
be  answered  or  produced.  Discovery  will  not  be  enforced 
where  an  objection  is  taken  in  the  answer  to  interrogatories  to 
the  affidavit  of  documents  by  the  head  of  a  public  department, 
or  other  Uke  state  official,  or  by  any  responsible  officer  acting 
under  the  instructions  of  or  with  the  consent  of  the  head  of  his 
department,  that  the  disclosure  of  the  information  sought  to 
be  obtained  is  contrary  to  public  policy  or  detrimental  to  the 
public  interest  or  service  (a).  It  is  not  for  the  judge  to  decide 
whether  the  discovery  will  be  injurious  to  the  state,  and  if  the 
objection  is  properly  taken  by  the  proper  person  the  judge 
will  not  order  production  (6).  Production  will  not  be  ordered 
even  thought  he  person  taking  the  objection  is  a  party  to 
the  suit,  if  he  be  the  proper  official  to  take  it  (c).  But  there 
must  be  a  definite  statement  t''  that  effect  (d),  since  official 


(a)  Bealson  v.  Skene  (1860),  6 
H.  &  N.  838 ;  Hennetsy  v.  Wright 
(1888),  21  Q.  B.  D.  609,  where 
Kain  v.  Farrer  (1877),  37  L.  T.469, 
ia  discussed  and  questioned ;  Hvghea 
V.  Vargas  (1893),  9  T.  L.  R.  551, 
C.  A. ;  Chatterton  v.  Secretary  of 
SlaU  for  India.  [1895]  2  Q.  B.  189, 
195;  Wright  and  Co.  v.MiUsilSQO), 
62  L.  T.  558 ;  Re  Joseph  Hargreaves, 
Ltd.,  [1900]  1  Ch.  347,  C.  A. ;  Ford 
V.  Blest  (1890).  6  T.  L.  R.  295; 
Williams  v.  Star  Newspaper  Co., 
[1908]  24  T.  L.  R.  297,  approving 
Letter  V.  OocMen,  unreported,  [1894] 
C.  A.  Compare  Btyfvs  v.  Beyfus 
R.D. 


(1890),  6  T.  L.  R.  .350,  406,  C.  A. ; 
H.M.S.  BeUerophon[lSU),  44  L.  J. 
(ADM.)  5;  Coorg  (Rajah)  v.  East 
India  Co.  (1856),  8  De  G.  M,  &  G. 
182;  Wadeer  v.  East  India  Co., 
(1856),  8  De  G.  M.  &  G.  182, 191. 

(6)  Hughesv,  Vargas, supra.  See 
also  VfiUiams  v.  Star  Newspaper  Co., 
supra,  and  Chatterton  v.  Secretary 
of  State  for  India,  supra. 

(c)  Admiralty  Commissioners  v. 
Aberdeen  Trawling  Co.,  [1909]  S.  C. 
335,  Court  of  Sessions. 

(.  )  H.M.S.  Bellerophnn,  supra  ; 
Bealson  v.  Sktne,  supra. 
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correspondence  is  not  privileged  ;;.;•*.  (.)  and  the  communica- 
tion  for  which  the  privilege  is  claimed  must  have  been  made  in 
pursuance  of  a  public  duty  (/).    It  is  sufficient  if  the  objection 
18  properly  taken  in  the  affidavit  in  answer  and  the  proper 
official  need  not  attend  the  Court  to  take  it  {g).    Instances  of 
communications  held  to  be  privileged  are  communications  to 
the  governor  of  a  colony,  who  swore  that  the  Secretary  of 
State  had  directed  him  not  to  disclose  or  produce  the  docu- 
ments  {h) ;  communications  to  an  agent-general  to  a  colonial 
government  where  the  objection  to  produce  the  documents 
was  taken   by  the   agent-general  (t) ;    letters  written   to   a 
senior   military  officer    by  his    subordinate  (^) ;   documents 
deposited  with  a  surveyor  of  income  tax  which  the  Inland 
Revenue  Board  objected  to  produce  (l) ;   reports  made  by  a 
chief   cashier  in  the  Inland  Revenue   Department  to   the 
Accountant-General  where  the  objection  was  taken  by  the 
secretary  to  the  Board  of  Inland  Revenue  and  the  chairmai- 
of  the  Board  (,«).    The  cases  cited  all  relate  to  the  production 
of  written  documents  for  inspection,  but  the  principle  involved 
equally  applies  to  answers  to  interrogatories  («). 

0  I.  R.  C.  L.  294 ;    Moodaiay  v. 
MorUm  (1786),  I  Bro,  C.  C.  460. 

(m)  Hughes  v.  Vargaa  (1803).  9 
T.  L.  It.  561. 

(«)  ik-c  He  uneasy  V.  Wright  (IbSS), 
21  Q.  B.  I,.  M'3,  at  p.  612,  prr  Fikld, 
J.,  »nd  Home  v.  Bentinck  (1820),  2 
Brod.  &  Bing.  130,  Ex.  Ch.  citcd'in 
ChaUerlon  v.  Secretary  of  Stale  for 
hulin,  [1895J  2  Q.  B.  189.  at  pp. 
193,  194.  ^ 


(c)  Smith  V.  Eaat  India  Co.  (1841), 
1  Ph.  60,  54. 

(  /)  Blake  v.  Pilford  (1832),  1 
Mood.  &  R.  198;  Leigh  v.  Glad- 
elone  (1909),  20  T.  L.  It.  i;{». 

(g)  Be  Joseph  Hnrgrcavea,  Ltd., 
aupra. 

(A)  Htnneaay  v.  Wright,  aupra. 

(»)  Wright  V.  Milh,  supra. 

(i)  Ford  V.  BUM,  aupra. 

(I)  Be  Joseph  Hargreavfs,  Ltd., 
supra;   Fitzgibbon  v.  Green  (1876), 
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CANADIAN  NOTES 

Objections  to  questions  and  to  inspection 

If  any  one  under  examination  objects  to  any  question  put  to 
him  the  question,  and  the  objection  of  the  witness  thereto,  shall 
be  taken  down  by  the  examiner  and  transmitted  by  him  to  the 
office  of  the  Court  where  the  pleadings  are  filed  to  be  there 
filed ;  and  the  validity  of  such  objection  shall  be  decided  by 
the  Court  or  a  Judge ;  and  the  costs  of  and  occasioned  by  such 
objection  shall  be  in  the  discretion  of  the  Court  or  Judge  (Con. 
Bule  455). 

If  the  party  from  whom  discovery  of  any  kind  or  inspection 
is  sought  objects  to  the  same,  or  any  part  thereof,  the  Court  oi 
a  Judge,  if  satisfied  that  the  right  to  the  discovery  or  inspection 
sought  depends  on  the  determination  of  any  issue  or  question 
in  (iispute  in  the  action,  or  that  for  any  other  reason  it  is  desirable 
that  any  issue  or  question  in  dispute  should  be  determined 
before  deciding  upon  tho  right  to  the  discovery  or  inspection, 
may  order  that  such  issue  or  question  be  determined  first,  and 
reserve  the  question  as  to  the  discovery  or  inspection  (Con. 
Rule  472). 

A  person  who  merely  objects  to  answer  any  question  should 
take  bis  objection  before  the  examiner  and  not  refuse  to  attend 
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"  P.  R.  407,  Munn  ..  ftl";  ^/i '^"TJ- *j«'~». 
CoMiitoci,  12  P.  E.  (»4)   „„  .  ';/•  "•  887;  and  «aii  v. 

A  party  ia  not  bound  to  nroHnn^     ^  "^• 

ductionnughtleadtoacrL^ainrt^^^^^  ^^en  its  pro- 

Oniuri.  V.  Toronto  Junc^  Sr.^^^^^^^^ 

A  party  is  not  bounHn  ^  ^7  •  ^'^•' ^  °- ^- »•  248). 
disclose  what  evidencrhe"  ;inrtr:  "r  'T  '^^^^^'^  *° 
P.  B.  97).  nor  disclose  the  names  o  J  1  '^^  "'  ^°^^'  ^^ 
Metcalje,  14  Man.  E.  864).  "  "^'""'^^^  (^^'^^^n*  v. 

A  party  to  an  action  is  not  entitlftH  f«  ^• 
exclusively  in  support  of  caslf  „.wl  ^''^'^"'^  °'  «^«^«°°e 
of  a  statement  to  this  ei ^,12^^  ^'■°^"'^^'  ^"*^  *h«  t^uth 
made  in  the  aifidavit  on  p  oZtn  ffT  '^^'^''"  ^°— * 
one  party  cannot  be  questioned  on  -  ^°"""''''*'  '""""^  *°  ^^ 
party  to  compel  theCuet   n  o^^^^^^^^^  ^y  the  oppositi 

V.  Enright,  19  Man.  R  883)  ^°""'°'"'  ^^^  Berber 

of  the  defendants  nor'ten^  ^o  t/po^  ^^^^^^^ 
nor  containing  anything  impeachinaT     .     ^"'^°'J«°t3'  case 
protected  from  production  ?Ef  t  P'*^"^'  «*««  "  not 
Lumber  Co..  1  O.'l.  R.I77"  a^SS,  ""f  '^-  ^  ^-^«iu; 
1842, 1  Y.  &  S.  C.  C.  621)  ^'  ^'  ^"^'^^^  oj  London, 
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Documents  obtained  by  solicitore  of  the  plaintiff  to  aid  thorn 
in  forming  an  opinion  on  the  matter  in  dispute  are  privileged 
from  production  in  an  action  brought  as  a  result  of  that  opinion 
notwithstanding  that  the  action  was  not  expressly  contem- 
plated at  the  time  of  giving  the  opinion  {Learoyd  v.  Halifax 
Joint  Stock  Banking  Co.  (1895),  1  Ch.  686,  and  Township  of 
Elmsley  v.  Miller.  10  0.  L.  R.  343  (D.  C.)). 

In  order  that  letters  between  a  solicitor  and  client  shall  be 
privileged  they  must  be  letters  coming  into  existence  for  tho 
purpose  of  being  communicated  to  the  solicitor  with  the  object 
of  obtaining  his  advice  or  enabling  him  to  defend  an  action 
(Tkomon  v.  Maryland  Casualty  Co.,  11  0.  L.  R.  44  (M.  C.)). 

Letters  passing  between  a  solicitor  and  his  client  who  was 
the  common  grantor  of  the  plaintiff  and  defendant  in  respect 
of  property  in  dispute,  and  which  had  passed  into  the  possession 
of  the  defendant  from  the  executor  of  the  client  after  his  decease, 
are  not  privileged  Irom  production  {PhU  v.  Buck,  4t  0.  L.  R. 
421). 

Where  solicitors  acted  as  estate  agents  and  solicitors  a 
plaintiff  was  held  to  be  entitled  to  an  affidavit  setting  forth 
and  distinguishing  communications  between  him  and  his 
policitors  as  such,  and  as  estate  agents,  as  the  former  are  privi- 
leged and  the  latter  are  not  {Chrgue  v.  McKay.  8  0.  L.  R.  68). 

Plaintiff  cannot  be  compelled  to  produce  their  analysis  of 
a  preparation  alleged  by  them  to  have  been  infringed  as  the 
defendants'  object  could  as  well  be  obtained  by  an  analysis  of 
what  might  be  freely  purchased  in  open  market  without  tho 
destruction  of  any  of  the  plaintiffs'  property  (Theo  Noel  Co.  v. 
Vitae  Ore  Co.,  18  Man.  R.  46). 

A  person  who  merely  alleges  that  he  is  the  owner  of  im* 
movable  property  without  alleging  title  or  written  proof  in 
support  of  allegation  cannot  be  obliged  to  produce  titles  to  the 
property  {MoUon  v.  City  of  Montreal,  6  Que.  P.  R.  889). 

Reports  made  by  servants  in  the  ordinary  course  of  their 
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duty  and  in  the  ordinary  course  of  businee;.  must  be  produced 
(Stocfcer  V.  Canaduin  Pacific  By.  Co.,  5  Que.  P.  B.  117,  and 
Bam  V.  Canadian  Pacific  By.  Co.,  15  Man.  R.  644) ;  but  reports 
made  at  the  instance  of  a  solicitor  with  a  view  to  and  in  con- 
templation of  anticipated  htigation  are  privUeged  {Stacker  v. 
Canadian  Pacific  By.  Co.,  5  Que.  P.  R.  117  ;  Savage  v.  Canadian 
Pacific  By.  Co.,  16  Man.  R.  401 ;  Zaste  v.  Grand  Trunk  By.  Co.. 
10  Que.  P.  R.  270 ;   Wooley  v.  North  London  By.  Co.  (1869), 
no?\*  ^'  ^'  ^^^ '  ^°^  ^wderson  v.  Bank  of  British  Columbia 
(1876),  2  Ch.  D.  644).    It  is  not  sufficient  to  substantiate  the 
pnvilege  that  the  reports  are  merely  written  on  forms  aU  headed 
For  the  information  of  the  solicitor  of  this  company  and  his 
advice  thereon  "  {Savage  v.  Canadian  Pacific  By.  Co.,  16  Man. 
R.  881). 

It  is  not  a  ground  for  resisting  production  that  a  person  not 
before  the  Court  has  an  interest  in  the  document  {Carte  v 
Dennis,  4  Terr.  L.  R.  357  (Richardson,  J.)). 

The  doctrine  of  estoppel  is  not  an  answer  to  a  demand  for 
discovery  when  the  parties  seeking  to  set  aside  the  documents 
plead  fraud,  public  policy  and  duress  {Canadian  Bank  of 
Commerce  v.  McDondd,  1  W.  L.  R.  606). 
ir.  ^'^  "ferenco  to  Con.  Rule  472,  see  'iHckerson  v.  Badcliffe, 
17  P.  R.  586 ;  BedeU  v.  Byckman,  5  0.  L.  R.  370  (D.  C.)  •  and 
Sheppard  Puhlithing  Coy.  v.  Harkim.  8  0.  L.  R.  632 


CHAPTEll  XI 


NON-COMPLUNCB  WITH   OrDKR  FOB  DiSCOVBBT  AND  CoSTS 

OF  Discovery 

If  any  party  fails  to  comply  with  any  ordir  to  answer  in- 
terrogatories or  for  discovery  or  inspection  of  documents  he 
is  liable  to  attachment.  He  is  also  liable,  if  he  be  a  plaintiff, 
to  have  his  action  dismissed  for  vant  of  prosecution  and,  if  he 
be  a  defendant,  to  have  his  defence,  if  any,  struck  out  and  be 
placed  in  the  same  position  as  if  he  had  not  defended,  and  the 
party  seeking  the  discovery  may  apply  to  the  Court  or  a 
judge  for  an  order  to  that  effect  and  an  order  may  be  made 
accordingly  (o). 

Attachment.— The  power  to  order  attachment  of  the  party 
in  default  will  only  be  exercised  with  very  great  care  (b),  but 
a  party  served  with  notice  of  motion  for  attachment  is  not 
entitled  to  have  the  motion  stayed  if  he  merely  offers  to  make 
the  discovery  sought  without  offering  to  pay  the  costs  (c),  and 
if  the  affidavit  when  made  is  insufficient  the  order  for  attach- 
ment may  be  made  (</)•  Where  there  are  two  plaintiffs,  one 
of  whom  is  indemnified  by  the  other  against  costs,  and  an 
order  is  made  against  both  for  discovery,  the  plaintiff  giving 


(a)  R.  S,  C. ;  0.  31,  r.  21. 

\b)  Gay  T.  Hancock  (1887).  56 
L.  T.  726 ;  WHwn  r.  B^ffalovieh 
(1881).  7  Q.  B.  D.  663,  C.  A.,p«' 
CuTTuM.  L.J.,  ttl  p.  661. 


(c)  Thotmu  V.  Pdin  (1882),  21 
Ch.  D.  360,  C.  A. 

{d)  Price  v.  Price  (1879).  48  L.  J. 
Ch.  215. 
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2G4      XON-COMPLIANCE   WITH  OnDER  FOR  DISCOVEUY 
co-plamtzff  xf  the  latter  refuses  to  comply  with  the  order  (.). 
a^rrogatones  or  discovery  or  inspection  of  documents  need 

are  aken  if  the  order  be  disobeyed.  Service  on  the  solicitor 
to  the  party,  ,f  he  have  one,  is  sufficient.  But  the  party 
agamst  whom  the  application  for  an  attachment  is  made  may 
show  m  answer  to  the  application  that  he  has  had  no  notici 
or  knowledge  of  the  order  (/).  And  the  solicitor  on  whom  an 
order  agamst  any  party  for  interrogatories  or  discovery  or 
nspect,on  of  documents  is  served  who  neglects,  withou 
reasonable  excuse,  to  give  notice  thereof  to  his  client  is 
himself  liable  to  attachment  (,). 

The  order  to  give  discovery,  of  whatever  kmd,  must  be 

orsed  wUh  a  notice  that  unless  the  party  agaiist  whom 

the  order  IS  made  complies  with  its  terms  he  is  liable  to 

ul  Tis  r  *';  'T"  °^  "'^p^"^"^  °^^--  ^  ^*.  -^ 

taken  rl      T    ,  P^o^^eedings  for  attachment  cannot  be 

nf  Vi^\  ^     '"  "'"''  '°P^^^  °^  *h«  ^ffid'^vit  which  are 

m  ended  to  be  read  in  support  of  the  application  for  IZ 

ment  oe  served  with  the  notice  of  motion  (,).    This  applies 

rar:;Timsein;."^  ^^^^  '^  ^'^  -*^  ^  ^  -  ^ 

Di.mi..al  of  action.--The  power  to  order  that  the  action 

e  dismissed  for  want  of  prosecution  where  the  party    „ 

•l!^:^::^i^-p^^^  be  used!  Tuf  Z 

(e)  Seal  v.  Kingston,  [1908]  2 
K.  B.  579 ;  24  T.  L.  R.  650,  C.  A 

(/)R.S.  C.;0.  31.r.  22;  ^ 
V.  Hadley  (1883),  22  Ch.  1).  571 ; 
Re  Mvkaster  Dalslon  v.  Nansofi 
(1878),  47  L.  J.  (CH.)  009 ;  Little  v. 
Roberit  (1874).  30  L,  T.  367 


(g)  R.  S.  C;  O.  31,r.22. 

WR.S.C.;0.41,r. 5;  Hampden 
V.  Wallia(\6U),  26  Ch.  D.  746.  C.  A. 

(»■)  Litchfield  V.  Jonea  (1883).  6 
Ch.  D.  04. 

(k)  UampJtn  v.  Watlia,  supn.. 
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exercise  is  optional  (0,  and  the  Court  to  whom  such  an 
application  is  made  should  not  exercise  its  power  of  dis- 
liiissal  of  the  actioo  unless  it  is  satisfied  that  the  plaintiff  is 
endeavouring  to  avoid  giving  discovery  (m),  not  where  the 
omission  or  neglect  to  comply  with  the  order  to  give  the 
discovery  is  not  a  culpable  one  on  the  plaintiff's  part,  e.g., 
where  it  arises  from  loss  of  memory  or  illness  (n).  The  order 
for  dismissal  may  extend  to  the  whole  action  or  may  be 
limited  to  th-^se  parts  of  it  to  which  the  discovery  which  has 
not  been  given  relates  (o).  If  the  order  made  is  that^  the 
action  be  dismissed  unless  the  discovery  be  given  within  a 
limited  time  and  the  plaintiff  fails  to  give  it  withm  the  pre- 
scribed time  the  action  is  at  an  end  {jp),  but  the  order  may  be 
appealed  against  and  the  time  extended  for  appealing  against 
it  may  be  enlarged  notwithstanding  that  the  action  haa 
become  dismissed  under  the  order  (g).  The  order  to  dismiss 
the  action  need  not  be  served  (r). 

Power  to  strike  out  defence.— As  in  the  case  of  a  plaintiff 
who  makes  default  in  giving  discovery  so  in  the  case  of  a 
defendant  the  power  to  strike  out  hie  defence  on  failure  to 
comply  with  the  order  for  discovery  will  not  be  exercised  for 


(I)  HarlUy  v.  Owm  (1876),  34 
L.  T.  752;  Kennedy  v.  LyeU, 
[1882]  W.  N.  137.  See  also  Liheria 
Republic  V.  Roye  (1876),  I  App. 
(.'as.  139,  at  pp.  143, 145,  and  Jamea 
Nelson  and  Sons,  Ltd.  v.  Nelson  Line 
(Liverpool),  Ltd.,  [1906]  2  K.  B.  217, 
C.  A.,  at  p.  22C. 

(m)  DanvillUr  v.  Myers,  [1883] 
W.  N.  58. 

(n)  CardweU  {Lord)  v.  Tomlinson 
(!885),  54  L.  J.  (CH.)  957,  958; 
W'ihon  V.  Raffalovich  (1881),  7 
Q.  B.  D.  553,  561,  C.  A. 


(o)  DanviUier  v.  Myers,  supra. 

(p)  Whistler  v.  Hancock  (1878), 
3  Q.  B.  D.  83 ;  King  v.  Davenport 
(1879),  4  Q.  B.  D.  702  ;  Re  Macin- 
tosh y.  Dixon,  [1903^.1^.95.  See 
also  Farden  v.  Richter  (1889),  23 
Q.  B.  D.  124  ;  Script  Phonography 
Co.  V.  Qregg  (1890),  59  L.  J.  (ch.) 
406. 

(?)  Carter  v.  Stubbs  (1880),  6 
Q.  B.  D.  116,  C.  A. ;  Burke  v. 
Rooney  (1879),  4  C.  P.  D.  226. 

(r)  Farden  v.  Richter,  supra. 
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light  reasons  («),  but  only  where  there  is  wilful  default  or 
neglect  on  the  defendant's  part  and  he  is  acting  with  full 
knowledge  of  the  order  made(«).  Where  an  application  is 
made  under  the  rule  to  strike  out  a  defence  on  the  ground  of 
default  in  giving  the  discovery  ordered,  there  may  be  joined 
with  it  an  application  for  leave  to  sign  judgment  in  default 
of  defence  in  the  King's  Bench  Division,  or  a  notice  of 
motion  for  judgment  in  default  of  defence  in  the  Chancery 
Division  («).  Where  judgment  has  actually  been  entered  after 
an  order  to  strike  out  the  defence  it  will  not  be  set  aside 
unless  a  good  defence  on  the  merits  can  be  shown  (a;). 
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The  cost  of  discovery,  by  interrogatories  or  discovery  or 
inspection  of  documents,  may  be  allowed  as  part  of  the  costs 
m  the  cause  or  matter  of  the  party  obtaining  the  discovery 
where,  and  only  where,  such  discovery  appears  to  the  judge 
at  the  trial,  or  if  there  is  no  trial,  to  the  Court  or  a  judge,  or 
shall  appear  to  the  taxing  officer,  to  have  been  reasonably 
asked  for(y).  As  a  general  rule  the  costs  of  discovery  are 
made  costs  in  the  cause  (^).  There  is  power  to  order  the 
costs  occasioned  by  the  fault  of  a  party  to  be  paid  by  him  in 
any  event  (a).  It  is  also  provided  that  in  adjusting  the  costs 
of  the  cause  or  matter  inquiry  shall,  at  the  instance  of  any 
party,  be  made  into  the  propriety  of  exhibiting  interrogatories 


(«)  Twycroft  v.  Orant,  [1896] 
W.  N.  201 ;  Anmu,  [1875]  VV.  N.  204, 

(0  Uaiyh  V.  Haigh  (1885),  31  Ch. 
D.  478,  482;  Fardm  v.  ^icUer, 
supra.  For  instance  see  Pianer  v. 
Hughea  (1877),  25  VV.  R.  528; 
Jmney  v.  Mackintosh  (1889),  61 
L.  T.  108.  C.  A. ;  Gibson  v.  iiykts 
(iH84),  28  Sol.  Jo.  533. 


(m)  Salomon  v.  Hole  (1905),  53 
W.  R.  688. 

(x)  Fardm  v.  Richter,  supra. 
(y)  R.  S.  C;  O.  31,  r.  25. 
(«)  Sea    Re    Suldiffe,  Alison  v. 
Alison  (1881),  60  L.  J.  (ch.)  674. 

(a)  Vicary  v.  Oreal  Norlhvrn  Rail. 
Co.  (1882),  61  L.  J.  Q.  B.  402. 
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and  if  it  is  the  opinion  of  the  taxing  officer  or  of  the  Court 
or  judge,  either  with  or  without  an  appUcation  for  inquiry, 
interrogatories  have  been  exhibited  unreasonably,  vexatiously, 
or  at  improper  length,  the  costs  occasioned  by  the  said  in- 
terrogatories and  the  answers  thereto  shall  be  paid  in  any 
event  by  the  party  in  fault  (6). 

The  costs  of  a  member  of  a  company  to  whom  interroga- 
tories are  ordered  to  be  paid  will  not  be  dealt  with  separately 
from,  but  will  be  treated  as  part  of,  the  company's  costs,  and 
the  member  cannot  insist  upon  payment  of  his  costs  before 
he  answers  the  interrogatories  (c). 

Where  the  order  made  on  an  appUcation  for  discovery 
deals  specifically  with  the  costs  of  the  application  there  is  an 
appeal  from  the  master  to  the  judge  at  chambers  but  not 
beyond  (d).  

(6)  R.  S.  C. :  0. 31.  r.  3 ;  0. 65.  r.      count  Co.  (1879).  13  Ch.  P.  97.  C.  A. 

^_  ,20V  (d)  MitOuU    V.     Darley     Main 

(c)BerkeUy    v.    Standard    D».     CoWicrj,  Co.  (1883).  10  Q.  B.  D.  457. 
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CHAPTER  XIa 

Non-Compliance  with  Order  for  Disc  oveky  and  Costs 

OF  Discovery 

CANADIAN  NOTES 

Any  one  refusing  or  neglecting  to  attend  at  the  time  and  place 
appointed  for  his  examination  or  refusing  to  be  sworn,  or  to 
answer  any  lawful  question  put  to  him  by  the  examiner  or  by 
any  person  entitled  so  to  do  or  his  counsel,  solicitor,  or  solicitor's 
clerk  shall  be  deemed  guilty  of  contempt  of  Court,  and  pro- 
ceedmgs  may  be  forthwith  had  by  attachment.  He  shaU  also 
be  hable  if  a  plaintiff  to  have  his  action  dismissed ;  and  if  a 
defendant,  to  have  his  defence,  if  any,  struck  out,  and  to  be 
placed  m  the  same  position  as  if  he  had  not  defended  ;  and  the 
party  examimng  may  apply  to  the  Court  or  a  Judge  for  an  order 
to  that  effect  and  an  order  may  be  made  accordingly  (Con. 
Rule  454). 

If  a  party  fails  to  comply  with  any  order  for  production  or 
inspection  of  documents,  he  shall  be  hable  to  attachment.    He 
BhaU  also  be  hable,  if  a  plaintiff,  to  have  his  action  dismissed, 
and  If  a  defendant,  to  have  his  defence,  if  any,  struck  out.  and 
to  be  placed  m  the  same  position,  as  if  he  had  not  defended  ; 
and  the  party  who  obtained  the  order  for  production  or  in- 
spection may  apply  to  the  Court  or  a  Judge  for  an  order  to  that 
effect,  and  an  order  may  be  made  accordingly  (Con.  Rule,  478) 
Where  the  application  for  such  last-mentioned  order  is 
made  by  reason  of  default  in  production  of  books  and  papers  in 
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the  master's  office,  or  pursuant  to  an  order  to  produce,  or  in 
carrying  in  accounts,  service  of  notice  of  motion  upon  the 
solicitor  of  the  party  required  to  obey  the  same  is  to  be  sufficient 
service  (Con.  Rule  474). 

Service  of  an  order  for  production  or  inspection  on  the 
solicitor  of  a  party  shall  be  sufficient  to  found  an  application 
for  attachment  for  disobedience  to  the  order  (Con.  Rule  475). 
But  the  party  against  whom  the  application  is  made  may  show 
in  answer  that  he  has  had  no  notice  or  knowledge  of  the  order 
(Con.  Rule  475).  A  soUcitor  upon  whom  an  order  against  any 
party  for  production  or  inspection  is  served  under  the  last  Rule 
who  neglects  without  reasonable  excuse  to  give  notice  thereof 
to  his  client  shall  be  liable  to  an  attachment  (Con.  Rule  476). 

Where  a  party  to  an  action  has  obtained  from  the  Court  an 
order  directing  his  adversary  to  produce  certain  documents  he 
should  exercise  diligence  to  have  such  order  enforced  and  if 
he  takes  no  steps  to  that  end  a  subsequent  order  for  a  stay  of 
proceedings  until  the  first  is  complied  with  is  irregular  and 
will  be  set  aside  {Toronfo  Type  Foundry  Co.  v.  Merjenthaler 
Linotype  Co.,  8  Que.  P.  R.  279). 

If  a  person  has  an  objection  he  should  take  it  before  the 
examiner  and  not  wait  till  an  application  is  made  to  compel  his 
attendance  to  answer  questions  which  he  has  refused  to  answer 
{Centre  Star  Mining  Co.,  Ltd.  v.  Rosshnd  Miners'  Union,  9 
B.  C.  R.  190).  Where  the  refusal  to  answer  a  question  on  an 
examination  for  discovery  raises  a  more  or  less  fine  point  of 
law  such  party  should  be  ordered  to  attend  and  answer  before 
attachment  proceedings  are  taken  {Adams  v.  Hutchings  (No.  1), 
8  Terr.  L.  R.  181). 

Before  an  attachment  can  be  issued  for  contempt  in  not 
producing  documents  for  inspection  on  an  examination  for 
discovery  an  order  for  production  for  inspection  has  to  be  made 
{Smith  V.  McKay,  4  Terr.  L.  R.  202). 

A  party  who  has  been  ordered  by  the  Court  to  attend  for 
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further  examination  after  a  refusal  to  answer  questions  is  in 
contempt  if  he  does  not  so  attend,  but  that  is  not  a  bar  to  hi8 
appeaUng  from  the  order  {MacGregor  v.  McDonald,  11  P.  R. 
518).  Proceedinj.3  under  the  order  wiU  not  be  stayed  pending 
the  appeal  {MacGregor  v.  McDonald,  supra,  and  see  Merchants' 
Bank  V.  Pierson,  8  P.  R.  129),  and  proceedings  in  the  action 
should  not  be  stayed  {Comstoch  v.  Harris,  12  P.  R.  17). 

There  is  no  power  to  strike  out  the  statement  of  defence  of 
a  corporation,  for  the  default  of  an  officer  of  the  same  in  not 
attending  for  examination  {Badgerow  v.  Grand  Trunk  By.  Co., 
13  P.  R.  132 ;  Central  Press  Association  v.  American  Press 
Assodation,  13  P.  R.  353 ;  McWUliams  v.  Dickson  Co.,  10 
O.  L.  R.  639  (M.  C.)).  An  order  made  under  Rule  477  for  the 
examination  of  a  party  -sident  out  of  the  jurisdiction  can  be 
enforced  under  Rule  454  by  striking  out  defence  {Cox  v.  Prior, 

18  P.  R.  -2). 

A  defendant  should  not  have  his  defence  struck  out  for  non- 
production  of  documents  which  are  not  in  any  way  in  his  custody 
or  control,  but  are  in  the  custody  of  the  officials  of  an  incor- 
porated body  having  its  head  office  in  a  foreign  country,  and 
not  being  a  party  to  the  action  {Vulcan  Iron  Works  v.  Winnipeg 
Lodge.  13  Man.  R.  137). 

Upon  a  motion  to  dismiss  the  action  for  the  plaintiffs'  non- 
attendance  to  be  examined  for  discovery  pursuant  to  appoint- 
ment the  plaintiff  offered  to  submit  herself  for  examination 
at  any  time  at  hor  ovm  expense,  the  Master  in  Chambers  never- 
th^^less  dismissed  the  action  with  costs,  the  plaintiff's  claim  not 
being,  in  his  opinion,  an  honest  or  fair  one  {Deriham  v.  Gooch, 

13  P.  R.  344).  ,  .    •«  , 

Upon  a  motion  by  the  defendant  to  compel  the  plaintiff  to 
attend  again  for  examination  after  his  refusal  to  be  sworn  upon 
an  appointment  for  his  cross-exammation  upon  an  affidavit 
filed  in  a  pending  motion,  the  only  material  filed  was  a  certificate 
of  the  examiner,  which  did  not  show  that  due  service  of 


NON-COMPLIANCE   WITH  ORDEB  FOB  DI8C07EBT    271 

subpoena  and  appointment  and  payment  of  conduct  money  had 
been  made,  it  was  held  that  in  the  absence  of  evidence  it  waa 
not  to  be  inferred  from  the  fact  that  the  plaintiff  attended  at 
the  time  and  place  appomted  for  his  examination  that  there 
was  any  right  then  to  examine  him  and  that  the  plaintiff  did 
not  by  such  attendance  waive  his  right  to  have  the  service  and 
payment  proved  {McLean  v.  Bruce,  12  P.  R.  602). 

Any  party  not  producing  any  document  in  compliance  with 
notice  given  in  accordance  vAih  Con.  Rule  409  (1)  shall  not 
afterwards  be  at  Uberty  to  use  the  document  in  evidence;  in 
the  cause,  matter,  or  proceeding,  unless  he  satisfies  the  Court 
or  Judge,  as  t\iZ  case  may  be,  that  he  had  some  sufficient  cause 
for  not  complying  with  the  notice  (Con.  Rule  469  (2)).  An  order 
for  inspection  may  also  be  made  under  Con.  Rule  471. 

Where  the  judgment  debtor  does  not  attend  for  examination 
under  Con.  Rule  900,  does  not  allege  a  sufficient  excuse  for  not 
attending,  or  if  attending  refuses  to  disclose  his  property  or  his 
transactions,  or  does  not  make  satisfactory  answ&rs  respecting 
the  same,  or  if  it  appears  from  such  examination  that  such 
debtor  has  concealed  or  made  away  with  his  property  in  order 
to  defeat  or  defraud  his  creditors  or  any  of  them,  the  Court  or 
Judge  may  order  the  debtor  to  be  committed  to  the  common 
gaol  of  the  county  in  which  he  resides,  for  any  term  not  exceed- 
ing tv  alve  months  ;  or  that  a  writ  of  capias  ad  satisfaciendum 
may  be  issued  against  the  debtor,  or  in  case  the  debtor  is  at 
large  upon  bail,  may  make  an  order  for  his  committal  to  close 
custody ;  and  the  sheriff,  on  due  notice  of  the  order,  shall 
forthwith  take  the  debtor  and  commit  him  to  close  custody 
until  he  obtains  an  order  of  the  Court  or  Judge  allowing  him 
to  go  out  of  close  custody,  on  giving  the  necessary  bond  in 
that  behalf,  or  until  he  is  otherwise  discharged  in  due  course 
of  law  (Con.  Rule  907). 

Where  any  officer  of  a  corporation  does  not  attend  for 
examination  under  Con.  Rule  902,  and  does  not  show  a  sufficient 


1 1 

i    f 


070 


CANADIAN  NOTES 


excuse  for  not  attending,  or  if  attending,  refuses  to  disclose  any 
of  the  matters  in  respect  of  xvhich  be  may  be  examined,  thl 
Court  or  Judge  may  order  him  to  be  committed  to  the  common 
gaol  of  the  county  in  which  he  resides  for  any  term  not  exceX« 
SIX  months  (Con.  Rule  908).  A  person  liable  to  be  exar^ned 
under  Con.  Eules  900  to  904  is  liable  to  the  same  consequTnees 
.or  nogloct.ng  to  attend  or  refusing  to  disclose  the  maUersl 
•^poct  of  which  he  may  be  examined  as  a  witness  (Con.  Rule 

mere  unler  Con.  Rules  905.  907.  or  908  a  person  has  be^n 
committed  to  gaol,  the  Court  or  Judge  may.  upon  such  notice 
as  may  be  directed,  hnxit  the  term  of  imprisonment  or  gran 
uch  other  rehef  as  may  seem  just,  but  the  order  shalfno 

(trRuTX" '''""  ^"' ''"'  "^'"'^ '' ''''  °^^-  p^-" 

Costs 
ro„rt°?  °*  Tk^  'f^"'''"^  *°  ""  proceedings  in  the  Supreme 

1130).  and  of  proceedmgs  before  judicial  officers  in  their  dis- 
cretion but  subject  to  appeal  (Con.  Rule  1170) 

An  allowance  shall  not  be  made  for  any  order  for  production 
or  any  notice  or  mspection  under  any  of  the  Rules  relating  to 
the  production  or  inspection  of  documents  unless  it  is  shown 
to  the  satisfaction  of  the  Taxing  Officer  that  there  were  good 
and  sufficient  reasons  for  taking  the  order,  giving  the  notice  or 
making  the  inspection  (Con.  Rule  1155). 

The  costs  of  the  examination  of  a  judgment  debtor  or  other 
person  hable  to  examination  shall  be  in  the  discretion  of  the 
Court  or  a  Judge  (Con.  Rule  1189). 

The  costs  of  every  interlocutory  tnvd  voce  examination  and 
cross-oxammation  shall  be  borne  by  the  party  who  examin^ 
(see.  however.  Moore  v.  Boyd.  8  P.  R.  418).  unless  it  is  oCZ 
ordered,  as  to  the  whole  or  part  of  the  examination  (Con.  rTiI 
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1136  (1)),  and  the  costs  of  obtaining  the  allowance  of  such  costs 
shall  not  be  taxed  between  party  and  party  unless  so  ordered 
by  the  Judge  or  the  Senior  Taxing  Officer  (Con.  Rule  1186  (2)). 
The  Taxing  Master  has  no  power  to  tax  a  successful  plaintiff 
the  costs  of  an  examination  without  an  order  therefor  (MeClary 
V.  Plunhett,  16  P.  R.  310). 

Application  for  such  order  should  be  made  to  the  trial 
Judge  at  the  trial  or  immediately  after  judgment  (McClary  v, 
Plunhett,  supra). 

Where  an  examination  is  unnecessarily  long  the  costs  of  it 
should  be  entirely  disallowed  {Evans  v.  Jaffray,  3  0.  L.  R.  327). 

The  Taxing  Officer  may  allow  a  reasonable  sum  for  the  ex- 
pense of  a  shorthand  writer  at  an  examination  under  Rule  457 
(Con.  Rule  1148). 
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DISCOVERY  IN  PARTICULAR  PROCEEDINGS 
AND  IN  OTHER  DIVISIONS  OF  THE  HIGH 
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PART  in 

DISCOVERY  IN  PARTICULAR  PROCEEDINGS 
AND  IN  OTHER  DIVISIONS  OF  THE  HIGH 
COURT 

Bankruptcy  Proceedings 

In  bankruptcy  matters  any  party  may,  with  the  leave  of  the 
Court,  administer  interrogatories  to,  or  obtain  discovery  of 
documents  from  any  other  party  to  the  proceedings,  and  the 
practice  is  regulated  as  nearly  as  may  be  by  the  Rules  of  the 
Supreme  Court  for  the  time  being  in  force  in  relation  to  these 
matters  (a). 

But  a  petitioning  creditor  in  a  bankruptcy  petition  cannot, 
before  the  hearing  of  the  petition,  obtain  an  order  for  inter- 
rogatories or  discovery  of  documents  to  prove  the  uUegations 
in  the  petition,  since  the  proceeding  is  of  a  penal  nature  (b). 

Actions  in  the  Commercial  List 

In  actions  transferred  to  the  commercial  list  application  for 
leavQ  to  administer  interrogatories  are  discouraged  but  may  bo 
allowed  where  it  appears  to  the  judge  that  an  essential  fact 
can  be  elicited  in  no  other  way.  The  party  who  wishes  to 
interrogate  his  opi)onenc  must  be  able  to  phow  that  he  has 


(a)  Bankruptcy  KiiU  11,1 88fi-l 800,  (6)  /»  rr  a  Mtfor,  [IfllO]  2  R.  li. 

r.  72.  00,  C.  A. 
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made  every  effort  to  obtain  the  desired  information  by  other 
means     In  no  event  should  an  application  for  leave  to  delive 
anterrogatones  be  made  before  the  delivery  of  points  of  claim 

"ninn/rr^""^"*""'''  '°''""-*«-     Interrogatories 

M    not  be  ordered  on  the  hearing  of  the  summons  to  transfer 

Instead  of  an  affidavit  of  documents  an  order  is  generaHv 

aTptrto  tl'^'T  ''  '''  ^""^"^^"^  *°  transfer.'whrt 
appears     o  the  judge  to  be  necessary,   for  the  parties  to 
e^change  hsts  of  documents  and  to  allow  inspection       n  til 
preparation  of  the  lists  of  documents  entire  responsibihty 
cast  upon  the  solicitors  to  the  parties,  as  officers  of  the  Z 
and    he  concealment  of  a  relevant  document  is  regarded  aa  1' 
breach  of  professional  duty  (<•).  r^garaea  as  a 


li 


H 


i    i 


Admiralty  Actions 
The  rules  of  practice  in  the  other  divisions  of  the  High 
Court  apply  ,n  the  Admiralty  Division.     Discovery  may  be 
oUaxned  by  xnterrogatories  or  by  discovery  and  inspection  o 
documents     As  a  rule,  discovery  is  not  allowed  tofplaintitf 
il    after  the  statement  of  claim  has  been  delivered  or  to  a 
defendant  till  after  defence  has  been  delivered,  but  in  proper 
cases  It  may  be  obtained  before  (d).  ^^ 

In  admiralty  actions  the  practice  of  Interrogating  is  excen 
tional  and  interrogatories  will   not  be  allowli   ,fnC  thj 
circumstances  of  the  case  are  exceptional  (.).    Inte  roga  ories 
are  seldom  allowed  .^  actions  of  damage  or  of  sat  ^0'  " 
acfous  generally  other  than  those  for  damage  iolTso     II 
a^ctions^f^^^         ,,,,^  ,^^^^^^  the  preliminary  acts 

(c)  See  MatLow'8  P«,c«c«  0/ tt.      Ro^oZ^Z^^^i^i^iZZTT' 
Commercial  Court,  pp.  jg,  63.05.  p.  340.  ^''"^'•^^Orded.). 

i^n  Sec  ne  Lock  Marcr,  cited  in      4^1^^"°"'  ''""'"''"  ''"'" 
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which  are  filod  by  the  parties  in  many  cases  afford  the  infor- 
mati'  1  which  would  otherwise  be  furnished  by  interrogatories, 
and  the  practice  now  is  not  to  allow  parties  to  iuterrogate  to 
matters  which  will  be  contained  in  the  proliminary  act,  unless 
under  special  circumstances  {J"),  and  in  the  County  Court  it  is 
specially  provided  by  the  County  Court  Rules  that  leave  to 
administer  interrogatories  is  not  to  be  granted  where  the 
information  required  is  substantially  covered  by  the  pleadings 
or  preliminary  acts  unless  the  Court  considers  the  same 
necessary  {g). 

Application  to  administer  interrogatories  must  be  made, 
by  summons,  to  the  Registrar,  and  the  particular  interroga- 
tories produced  at  the  hearing  of  the  summons.  In  a 
reference  to  the  Admiralty  Registrar  to  assess  damages  if 
discovery  is  necessary  it  will  be  ordered  by  the  Registrar,  but 
it  is  seldom  required.  It  is  a  frequent  practice,  however,  for 
a  defeudant  to  apply  for  inspection  of  the  voyage  accounts  of 
the  plaintiff's  ship  immediately  before  and  after  a  collision,  in 
order  to  ascertain  the  grounds  of  the  claim  in  respect  of 
damages  for  detention  arising  from  the  collision. 

Application  for  discovery  of  documents  in  admiralty  actions 
is  usually  made,  by  summons,  to  the  Registrar. 


Probate  Actiona 

The  Rules  of  the  Supreme  Court  relating  to  discovery 
apply  to  probate  actions,  and  there  is  no  material  difference 
between  the  practice  obtaining  in  the  King's  Bench  and  in  the 
Probate  Division  of  the  High  Court.  But  in  consequence  of 
the  peculiar  nature  of  the  inquiry  in  probate  uctions  the  Court 


(/)  SeerAeWeo/CyprM«(1890), 
15  P.  D.  134 ;  The  Biola  (1876).  3 
Asp.    126.      See,    however,    The 


Radnorshire     (1880).     fi     P.      D. 
172. 
(g)  C.  C.  Rule ;  O.  zzzix,  r.  33, 
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exercises  a  wider  latitude  in  ordering  discovery  in  these  suits 
than  IS  exercised  in  other  actions.     Where  the  issue  raised 
relates  to  the  testamentary  capacity  of  the  deceased  the  inquiry 
may  legitimately  extend  to  the  history  of  a  considerable  portion 
or  of  even  the  whole,  of  his  Kfe  and  everything  in  the  hand' 
writing  of  the  testator  is  material  {h).    The  same  observation 
though  to  a  less  extent,  applies  in  cases  where  the  issue  raised 
18  one  of  undue  influence  or  fraud,  or  that  the  deceased  did 
not  know  and  approve  of  the  contents  of  a  will.    The  practice 
01  the  Court,  therefore,  is  to  order  discovery  of  all  facts  and 
documents  throwing  light  on  the  history  of  the  deceased, 
which  might  turn  out  to  have  any  possible  bearing  on  the 
issues  raised  (/).    With  regard  to  documents  and  other  papers 
belonging  to  the  deceased  inspection  will,  as  a  rule,  be  allowed 
to  the  other  pr.rty  of  documents  which  happen  to  be  in  the 
possession  of  a  party,  and  if  not  in  the  possession  of  either 
party,  then  mspection  will  generally  be  allowed  to  both  parties 
unless  the  party  in  whose  possession  or  under  whose  control 
they  happen  to  be  can  show  that  he  has  any  special  interest 
or  property  m  them  {.j). 

Matrimonial  Causes 

The  practice  ot  the  Divorce  Court .»  to  diecovery  generally 

s  touoded  parHy  on  the  old  ecclesiastical  practice  and  partly 

...  the  rulee  wh,ch  prevailed  at  common  law  and  in  Lity 

.Are  theJnd.^tnre  Act  and  on  the  rulee  which  nowoE 

"■;  '"-M  Bench  and  Chancery  Divisions  of  the  Hieh 

Court  (i).    The  Kules  of  the  Supreme  Court  relating  to  fs 


(A)  Auttin  v.  CcUett,  Times  News. 
Dec.  7, 1907,  ptr  Babobavb  Dbanb, 
J. ;  and  see  generally  Tristran  and 
Coote'a  Probate  Practice,  Hth  ed 
p.  442. 

(0  lb. 


U)  See  In  the  Goods  of  Shepherd, 
[1891]  P.  323. 

(*)  Rrdfem  v.  Redfem,  [1891]  p 
139,  C.  A.,  at  p.  144, 
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covery  have  not  been  made  to  apply  in  proceedings  for  divorce 
or  other  matrimonial  proceedings  (Q,  but  the  practice  which 
obtains  in  the  Divorce  Court  is  similar  to  that  which  obtains 
in  the  other  divisions  of  the  High  Court. 

A  summons  for  leave  to  administer  interrogatories  (m),  or 
for  the  disclosure  of  the  existence  of  documents  or  for  inspec- 
tion of  documents  (n),  may  be  issued,  usually  as  soon  as  an 
answer  has  been  filed.  It  is  not  the  practice  for  the  applica- 
tion to  be  supported  by  affidavit  nor  is  any  deposit  required  as 
security  for  costs.  The  application  is  made  to  the  Registrar, 
and  in  the  case  of  discovery  by  means  of  interrogatories  the 
draft  interrogatories  must  be  produced  to  the  Registrar  as  to 
the  master  in  the  King's  Bench  and  Chancery  Divisions.  The 
answers  to  the  interrogatories  allowed  and  the  disclosure  of 
the  existence  of  documents  are  also,  as  in  these  divisions,  on 
oath. 

The  Court  will  sometimes  direct  documents  to  be  brought 
into  the  Registry  for  its  inspection  in  order  to  decide  whether 
an  applicant  ought  to  see  them  (o). 

The  chief  points  of  difference  are,  that  (1)  where  there  are 
charges  of  adultery  neither  a  respondent,  co-respondent  or 
party  who  might  intervene,  nor  a  petitioner,  even  if  there  be 
a  counter-charge,  is  before  decree  liable  to  be  asked  or  bound 
to  answer  any  question  tending  to  prove  him  or  her  guilty  of 
that  offence  (p),  though  where  an  issue  ie  tried  subsequent  to 
and  arising  out  of  a  decree  of  dissolution  this  protection  is  not 


(I)  U.  S.  C. ;  O.  68,  r,  1. 

(m)  Euaton  v.  Smith  (1884),  0 
P  D.  57  ;  Harvey  v.  Lovekin  (1884), 
10  P.  D.  122,  C.  A. 

(m)  lied  fern  v,  Redfern,  supra. 

(0)  Pollard  V.  Pollard  (1864),  3 
Liv.  &  Tr.  013. 


(p)  The  Evidence  Act,  1869  (32 
&  33  Viot.  0.  68),  8.  3 ;  King  v. 
King  (1860),  2  Rob.  Ecc.  153; 
Stnft  V.Swift,  otherwi8eii:e%  (1832), 
4  Hag.  Eco.  139,  104 ;  Redfern  v. 
Redfern,  ivpra,  at  pp.  139, 140, 149. 
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afforded  (q).  If  both  cruelty  and  adultery  be  alleged  inter- 
rogatories  as  to  the  communication  of  a  veneral  disease  as  an 
act  of  cruelty  will  not  be  allowed  (r). 

(2)  Where  it  is  alleged  that  the  acts  of  adultery  charged 
took  place  in  the  presence  of  certain  persons  described  he 
names  of  such  persons  may  be  ordered  to  be  disclosed  (?) ; 
thus  following  the  Ecclesiastical  rather  than  the  common  law 
practice. 

(3)  Discovery  can  be  ordered  against  a  respondent  who  is 
a  minor  and  the  minor  must  swear  the  affidavit  hi  answer  (t). 

The  King's  Proctor,  as  representing  the  Crown,  will  not 
be  ordered  to  give  discovery  where  he  intervenes  (u),  though 
in  practice  he  often  gives  facilities  in  that  direction  following 
the  ecclesiastical  practice. 
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Discovery  in  Actions  for  Infringement  of  Patents  and  Trade 

Marks 

The  rules  as  to  discovery  in  actions  for  infringement  of 
patents  are  the  same  as  in  other  actions  notwithstanding  that 
under  the  rules  of  procedure  governing  these  actions  ample 
particulars  must  be  given  both  by  the  plaintiff  and  defendant  (x). 
As  has  already  been  seen  interrogatories  as  to  the  names  of  a 
party's  witnesses  are  not  as  a  rule  admissible  (y),  but  in 
actions  for  infringement  of  patents  or  trade  marks  the  names 
and  addresses  of  customers  of  either  party  may  have  to  be 


(q)  Evana  v.  Evans  and  Blyih, 
[1904]  P.  378,  which,  however, 
seenia  not  to  follow  the  dicta  of 
BowKN,  L.J.,  in  Redfem  v.  Redfem, 
aupra. 

(r)  E.  T.  E.  (1907).  24  T.  L.  R.  78. 
See  also  Schoolcrafl  v.  Schoolcraft 
(1892),  05  L.  T.  794. 


(«)  Bishop  V.  Bishop,  [1901]  P. 
325. 

(0  See    Rayden'a  Divorce  Law, 
Ch.  I.,  par.  8,  p.  6. 

(u)  D.  V.  D.  (1909),  SoL  Jo.  359. 
(X)  R.  S.  C. ;  O.  53  A. 
(y)  Ante,  p.  76. 


PATENTS  AND   TRADE  MARKS 


283 


disclosed  as  being  relevant  to  the  issue.  Where  the  defendant 
alleges  in  his  particulars  of  objections  to  the  patent  a  general 
user  of  the  plaintiff's  alleged  invention  previous  to  the  date  of 
the  letters  patent,  he  may  be  compelled  to  answer  inter- 
rogatories asking  the  names  and  addresses  of  the  persons  so 
using  it  as  alleged  as  well  as  the  places  where  the  prior  user 
has  taken  place  {z).  So  where  in  an  action  for  infringement 
of  a  trade  mark  the  plaintiff  alleged  that  the  uses  of  his  trade 
mark  by  the  defendant  had  deceived  divers  persons  and 
induced  them  to  buy  defendant's  goods  as  and  for  the  plain- 
tiff's goods  the  defendant  may  be  entitled  to  discovery  of  the 
names  and  addresses  of  those  persons  (a). 

Names  and  addresses  of  customers  may  also  have  to  be  set 
out  where  an  inquiry  as  to  damages  or  an  account  as  to  profits 
has  been  ordered  (6),  on  the  principle  that  where  a  wrongdoer 
is  being  dealt  with,  the  Court  must  not  be  very  astute  to 
prevent  him  from  giving  full  discovery,  because  some  con- 
sequences may  flow  from  that  discovery  which  has  been 
occasioned  by  his  own  wrongful  act  (c). 

In  an  action  for  an  account  against  a  licensee  of  the 


(?)  Alliance  Pure  While  Lead 
Syndicate,  Ltd.  v.  Maclvor'a  Patents 
(1891),  3ft  W.  R.  487,  following 
Birch  V.  Mather  (1883),  22  Ch.  D. 
G29;  Flower  v.  Lloyd  (1876),  20 
Sol.  Jo.  860. 

(«)  Humphries  and  Co.  v.  Taylor 
Drug  Co.  (1888),  39  Ch.  D.  693. 

(b)  Davenport  v.  Rijlanda  (1866), 
L.  11.  1  Eq.  302,  308,  where  interro- 
gatories extending  to  sales  for  six 
years  before  the  action  wM  brought 
were  allowed ;  Swirttume  v.  Nehon 
(1853),  16  Beav.  416, 418,  where  the 
defendant  was  oompelled  to  set  out 


names  and  addresses  of  persons  to 
whom  he  had  sold  the  article  as 
well  as  the  prices;  CrosaUy  v, 
Stewart  (1863),  1  New.  Bep.  426 ; 
TeOey  v.  Easton  (1856),  18  C.  B. 
643. 

(c)  Saccharin  Corporation  v. 
Chemicals  and  Drugs  Co.,  [1900]  2 
Ch.  566,  C.  A.,  approving  Murray  v. 
Clayton  (1872),  L.  B.  15  Eq.  11.5. 
See  also  Powell  v.  Birmingham 
Virugar  Brewery  Co.  (1896),  14 
R.  P.  C.  1,  C.  A.,  as  to  infringements 
of  trade  marks. 
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Discoverj  is  „„.  „„     /  f"  ""''""era  M. 
.     Where  Ihe discovery "o^'m'T'"! '° ''°"™ '* 

"'«'.  a  give,,,  a  trade  .ecrlor  eerer™'"  ""  '"=  *««'»» 
The  matter  fa  oae  for  the  dlLT  f  "^  ""  *«  '''"■Ige.l. 
-rciee  o,  its  diseretioo  ttecX",  "^  f™"'  ""'  '°  "■« 
"■»■'  'he  order  i„  such  a  wav  S  Tu  '  =°  '''  "»  "  P^'iM". 
^^pelled  to  be  disclosed  (/,  '  '^"'*  f"^  «  not 

Discovery  of  documents  in  h, 

"tier  party  may  be  obtained  as  ttr'"*"  °'  I"™  »' 
Communications  passing  tetween  a  T  °' """^ '*■"• 
agent  are  not  privileged  from  tlln'^,?  and  his  p.ten, 

In  actions  in  trade  maA  ™  ,      <''' 

Obtain  from  the  detdT^a^^itr  *«  P'-ti*  seeks  to 
business,  and  the  discovery  sought  ""f  "[^'"'"^  «'  Us 
P»et  of  il  may  be  prejudiclft  '  °  T.  '''™  **"' '*« 
takes  into  consideration  he  2  ili  /  ''*°''""-  «■«  Court 
and  whilst,  on  the  one  haL'^ttl,  """"■=»»  °'  "»  «»«. 
obtains  all  the  discovery  which  can  r  T  """  '"^  P'^^nM 
otter,  it  i,  be„„j  ,„  ^    '^^    "  be  of  use  to  him,  on  the 

■nquisition  into  hi,  aifaifs  (;7    t.  ''°'"  »8»'°»'  "ndue 

not  he  allowed  to  bo  made  u  ;  oft  ^'°°'"  "'  "^  "ourt  will 
and  if  the  Court  sees  that  all  fai  "d'egiTT™  '°»""»«. 
~ — legitimate  purposes  will 


Jnl"^^^"""'"'   ^-   -^"'''^'^   (1890) 
45  Ch.  D.  023.  i'°-^w;, 

(e)Te,laj     v.     i^^.^^^ 
(/)  See  flr>!/f.  p.  93^ 


94!'^  ^--«  V.  Craven,  L.  R.  7  Ch. 

(.)  l^L-eUy.  Locketl,  L.  R.  4  Ch. 
•«1.    See   also   P,W«   v     j     7 
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be  answered  by  a  restricted  discovery,  it  will  so  restrict  it  (A). 
But,  on  the  other  hand,  the  Court  takes  care  that  parties  are 
not  allowed  to  refuse  discovery  which  they  ought  to  make  (l), 
and  in  a  proper  case,  if  the  discovery  will  be  very  material  to 
the  plaintiff,  it  may  order  discovery  of  the  names  of  the  de- 
fendant's customers  {m). 

In  proceedings  for  the  removal  of  a  trade  mark  from  the 
register,  an  order  for  discovery  of  documents  ought  not  to  be 
made  in  the  common  form,  but  the  extent  of  the  discovery  to 
1)6  enforced  must  depend  upon  the  particular  circumstances 
of  each  case,  and  the  order  ought  to  be  guarded  in  such 
manner  as  to  prevent,  so  far  as  possible,  the  inconvenience, 
with  its  additional  delay  and  expense,  which  might  result 
from  requiring  a  trader  to  set  forth  all  the  labels  and  other 
documents  touching  a  particular  trade  mark  from  time  to 
time  used  in  his  business.  It  is  convenient  in  such  a  case 
that  the  applicant  should  state  in  writing  to  the  Court  the 
grounds  on  which  he  seeks  to  have  the  mark  removed  from 
the  register  (n). 


Production  of  Bankers'  Books 

Any  party  to  legal  proceeding  who,  prior  to  the  passing 
of  the  Bankers'  Books  Evidence  Act,  1879  (o),  could  have  sued 
out  a  subpoena  duces  tecum  in  such  proceeding  to  compel  the 
banker  or  other  officer  of  the  bank  to  produce  his  books  or  to 
appear  as  a  witness  to  prove  the  matters  and  transactions  and 
accounts  recorded,  may  now  apply  for  an  order  that  the 


(i)  Orr  V.  Diaper.  4  Cb.  D.  92 ; 
Carver  v.  Pinto  Leite,  L.  R.  7  Ch.  90. 

(2)  Thompson  v.  Dunn,  L.  R.  6 
Ch.  57C. 

(m)  Howe  y.  McKeman,  30  Bear. 


547 ;  Leather  Cloth  Co.  v,  Hirseh- 
field,  1  H.  &  M.  295. 

(n)  Re  Wills'  Trade Markt.[l892] 
3  Ch.  201,  per  Kskbwich,  J.,  at 
pp.  206,  206. 

(o)  42  Vict  c.  11. 
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The  application  for  leaveT"!     ?     P'-^'eeding  (p). 

•^e  made  to  the  masL^aretrC  ^d  '''''t'''^^' 
P<^rte  (q),  though  as  a  rule  it  Z!^M  k  ""^^  ^  "^»*J«  *•* 

notice  under  the  sumL  ns  fot  d      f '  "^'^'^  by  sumnaons  or 
parte  the  maater  may  oXVLr  Tu^'"^'  '°*^  "  °^^«  - 
«-  i'arfe  it  Bhould  be  eunlt!.  k         *'  ^  ^"^^^^^^    «  «ade 
entries  it  ia  desired     'S^.'^J"  ff «  ^^owing  what 
inspection,  and  that  theapXLn  •    ^^^^'^'^'^ity  of  the 
affidavit  is  not  absoluteVitt    "J  ^"^'  *""'-^'  »>°*  «n 
the  application  is  by  ^'Jrns  o,  ^ot- "  '^°' "^^^^-^  where 
of  the  inspection  appears  from  th«  T?'  *°^  *^'  "^^*«^l'ty 
The  party  whose  acTunTis X't  .^^^^^^^^^    °'  °*^--e  W 
the  application  on  any  ground  o„    1  ^l""'^^  ""^y  oppose 
documents  could  be  resiS  ""^  ^"'^''"°"  °*  <^^^^^J 

The  provisions  of  the  Bankers'  Books  F^"^         . 
f  ve  any  new  power  of  discoverv  ?/i  u      '""^  ^''^  ^°  »o' 

^aw  or  the  practice  with  i^^^^fo  Ic"    ^' '''  ^""•''P^^^  °' 
an.  p^viously  eating  ground      ^^^  ^'^  -«^ 
They  do  not  enable  a  part    teT  ?•  ^"°overy  (x). 


(P)  lb.,  u.  7,  10. 

736.  ^'  **P^'  •*  P- 

(0  /6.,  but  sea  P$rru  r  PA^^t 


1  at .  f^*  ';•  '^''''  "«»«J » Ch. 

a^r,  L.J    at  p.  676  •  Pn^li, 

**J-.  at  p.  139.  '     "i»«iJiy, 

(y)  /6. 


.  i'*- 
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^Vhere,  therefore,  a  party  swears  that  the  entries  sought  to  be 
inspected  are  irrelevant,  his  affidavit  is,  generally,  oonolusive, 
and  no  order  for  inspection  should  be  made  (ft). 

The  power  to  order  inspection  is  a  discretionary  power  (c), 
and  will  be  exercised  with  great  caution  (d),  and  on  sufficient 
grounds  only  (e).  Where  a  defendant  applied  for  inspection  to 
assist  him  to  justify  a  Ubel  imputing  pecuniary  embarrassment 
inspection  was  refused  (/).  The  order,  if  made,  should  be 
limited  to  relevant  entries  {g),  and  wiU  only  be  made  where 
the  entries  of  which  inspection  is  sought  wUl  be  admissible  in 
evidence  at  the  trial  Qi). 

It  would  appear  that  there  is  jurisdiction  to  order  inspec- 
tion  of  the  accounts  of  persons  who  are  not  parties  to  the 
Utigation  (0,  but  this  power  will  seldom,  if  ever,  be  exercised  (A), 
except  where  the  account  sought  to  be  inspected  is  in  form  or 
substance  really  the  account  of  a  party  to  the  litigation  or  ia 
kept  on  his  behalf,  so  that  the  entries  in  it  would  be  evidence 
against  him  at  the  trial  (0.  In  such  a  case  notice  must  be 
given  to  the  third  party  (m),  and  to  the  bank  («).  Where, 
therefore,  the  plaintiff  brought  an  action  to  rescind  a  contract 
for  the  purchase  from  the  defendant  of  shares  in  a  company, 
the  ground  of  misrepresentation  by  the  defendant  as  to  the 


(6)  South  Skiffordtkin  Co,  ▼. 
Ebbmith,  tupra. 

(c)  EmmoU  ▼.  Star  Newtpaptr  Co. 
(1896),  62  L.  J.  (Q.  B.)  77. 

(d)  Arnott  v.  Hayes,  tupra,  at 
p.  738 ;  South  SiqffortUUre  Co.  r, 
Ebbtmith,  tupra,  at  p.  674. 

(f)  Perrif  v.  Pkoiphor  Broiut  Co. 
(1894).71L.T.  884. 

(/)  Bmmott  V.  Star  Ntwtpaper 
Co.,  tupra. 

{g)  Amotl  r.  Haytt,  Myro, 


(A)  Houuri  r.  BtaU  (1889).  23 
Q.  B.  D.  1,  |Mr  llAiBSW,  J.,  at  p,  2. 

(»)  Ibid. 

{k)  Ibid. 

(l)  South  Staffordtkirt  Co,  r,  E**. 
mith,  tupra;  PMoek  v.  fib/.*, 
tupra. 

(m)  South  Sittffordthirt  Co.  v. 
Bbbtmith,  tupra,  per  Kat,  LJ.,  at 
p.  677. 

(»)  L'Amie  r,  Wittm.  [19071  2 

ir.  a.i8a 
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company's  finances,  leave  to  inspect  the  company'e  banking 
account  was  refused  (o). 

The  fact  that  the  plaintifif  has  scheduled  his  pass-book  in 
his  affidavit  of  documents  does  not  necessarily  debar  the  defen- 
dant from  getting  an  order  to  inspect  the  banker's  book,  and 
in  a  fit  case  an  order  will  be  made  (p). 

The  order  must  be  served  on  the  bank  three  clear  days 
before  it  is  to  be  obeyed  unless  otherwise  described  {q). 

Dmovcry  of  Shipa'  Papers  or  actims  on  Marine  Imurance 

!  PoUeicB 
The  practice  which  obtained  before  the  Judicature  Acts 
with  regard  to  discovery  in  actions  on  policies  of  marine  insur- 
ance has  not  been  afifected  by  the  Acts,  and  discovery  to  a 
greater  extent  and  with  fewer  refltrictions  than  in  other  actions 
can  Btill  be  obtained  (r).  The  practice  extends  to  all  actions 
or  policies,  which  are  substantially  marine  policies,  whether  on 
a  ship  or  cargo  (a),  and  even  though  part  of  the  transit  is  by 
land  if  substantially  the  insurance  is  a  marine  insurance  (0- 
But  it  does  not  extend  to  cases  where  the  insurance  is  of  an 


(o)  PoOock  V.  OarU,  mipra. 

(p)  Perry  r.  Phosphor  Bronu  Co., 

tvpra. 
(g)  BMiken'BookiEvideuoeAct, 

1879,  MO.  7. 

(r)  Wut  of  England  Bank  v. 
CatUon  Imuranee  Co.  (1877),  2 
M.  D.  472,  474  5  China  8.8.  Co.  v. 
Commercial  Auuranee  Co.  (1881), 
8  Q.  B.  I).  142, 145 ;  for  the  reawn 
for  thia  practice  see  Rayner  ▼.  Ritton 
(1863),  38  L.  J.  Q.  B.  69,  at  p.  61, 
ptr  CocEBOW,  C.J. ;  Ooldtehmidt 
V.  Marryat  (1809),  1  Camp.  609; 
China  Tradtrt'  Intwanct  Co.  ▼. 
Royal  Exchange  A-vranc*  Corpora- 


tion, [1898]  2  Q.  B.  187,  C.  A.,  ptr 
VACOBAH-Wnxuiis,  L.J.,  at  p. 
193;  Harding  v.  Butttt,  [1906] 
2  K.  B.  83, 0.  A.,  per  Matuw,  L. J., 
at  p.  86. 

(»)  China  Trader^  Intvranet  Co. 
▼.  Royal  Exchange  Aimranct  Cot' 
poration,  lupra,  at  p.  191. 

(()  Harding  v.  BwkU,  tupra, 
whore  Hendtrmm  v.  Underteriting 
and  Agency  Auodaticn,  [1891]  1 
Q.  B.  667,  and  VOagt  Main  Reef 
Ootd  Mining  Co.  ▼.  Sttamt  (1900), 
6  Com.  Caa.  240,  are  queationed  il 
out  uvorrul«d< 
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inland  transit,  though  partly  on  inland  waters  (»),  nor  where 
the  policy  is  one  substantially  for  covering  risks  on  land, 
though  it  also  contains  a  clause  under  which  risks  of  trans- 
portation by  ships  are  covered,  at  any  rate  where  the  action 
is  not  brought  on  that  part  of  the  policy  (x). 

The  practice  applies  in  favour  of  parties  beyond  the  original 
parties  to  the  insurance  policy.  It  extends  to  an  action  by 
underwriters  in  a  policy  of  re-insurance  (y),  and  in  favour  of 
underwriters  suing  to  recover  back-money  paid  to  the  assured 
on  mis-statements  or  misrepresentations  (s). 

In  such  actions  the  defendant  underwriters  are  entitled  to 
apply  for  and  obtain,  as  a  matter  of  course,  an  order  staying 
all  proceedings  until  the  plaintiff,  and  all  persons  interested  in 
the  proceedings  and  in  the  insurance,  the  subject  of  the  action, 
produce  and  show  to  the  defendants  upon  oath  all  the  docu- 
ments and  papers  relating  to  the  insurance  or  the  subject- 
matter  thereof,  and  the  cargo  and  freight  and  the  loss,  and 
comply  with  a  very  stringent  order  for  discovery  and  inspec- 
tion (o).  The  defendants  are  entitled  to  discovery  by  the  plaintiff 
and  "all  persons  interested."  These  latter  words  do  not 
include  other  underwriters,  but  only  affect  persons  on  the 
plaintiff's  side  (6),  but  where  mortgagees  are  suing  they  do 
include  the  mortgagor  or  his  representatives,  who  had  sailed 
the  ship  as  managing  owner  (f).    It  appears  that  they  do  not 


(u)  SchloM  V.  auvtn*  (1906),  10 
Coin.  CaB.  224,  C.  A. 

(x)  Tanntnbaum  v.  Htath,  [1908] 
1  K.  B.  1032, 0.  A.,  per  Lord  Alvib- 
STUNi,  C.J.,  »t  p.  1037. 

(y)  ChifM  TnuUri'  Inturanee  Co. 
T.  Royal  Exehang*  Auwance  Corpo- 
ration, tupra,  »t  pp.  191, 192, 193. 

(:)  BouUon  ▼.  Houidtr  Bros,  and 
Co.,  [19041 1  K.  B.  784,  789,  C.  A. 

(ri)  China  3,8,  Co.  t.  ComnureitU 

R.D. 


Aaturanee  Co.,  aupra ;  Bovilon  v. 
Houidtr  Bros.,  evpra ;  London  and 
Provincial  Marine  and  Otneral  In- 
turanee Co.  V.  Chambers  (1900),  R 
Cum.  Cm.  241 ;  Harding  v.  Bussell, 
tupra. 

(6)  China  8.8.  Co.  ▼.  Commercial 
Attvranee  Co.,  tupra, 

(e)  Wett  of  England  Bank  y. 
Canton  Inturanee  Co.  (1877),  9  Ex. 
D.  472. 
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include  a  person  who  is  not  a  party  to  the  action  and  who  is 
out  of  the  jurisdiction  and  not  under  the  plaintiffs  control  (d), 
though  the  mere  fact  that  the  person  from  whom  the  discovery 
can  be  obtained  is  out  of  the  jurisdiction  will  not  prevent  the 
action  being  stayed  till  he  gives  discovery,  if  he  be  in  reaUty, 
though  not  in  name,  the  plaintiff  {e). 

The  stay  is  not  absolute,  but  ceases  if  the  plaintiff  com- 
plies  with  the  order,  or  will  be  removed  if  he  shows  that  he 
has  produced  all  the  papers  he  has  or  can  get,  and  that  he  has 
used  all  reasonable  endeavours  to  produce  all  others,  and 
cannot  get  them  (/),  and  gives  all  the  information  he  can  as 
to  the  whereabouts  and  contents  of  any  that  he  does  not 
produce  (</). 

The  application  is  made  by  a  summons  to  a  master  at 
chambers  or  under  the  summons  for  directions.  It  may  be 
made  at  the  earliest  stage  of  the  action,  i.c.,  at  any  time 
after  appearance  Qi).  No  affidavit  need  be  produced  in  support 
of  It  (i),  nor  is  a  deposit  as  security  for  costs  necessary  {k). 


(d)  Fnutr  V.  BurrowH  (1877),  2 
Q.  B.  D.  634. 

(e)  WiUia  and  Co.  v.  Baddeku, 
[1892]  2  Q.  B.  324,  C.  A. 

(/)  Wut  of  England  Bank  v. 
Canton  Insurance  Co.  (1877),  2  Ex. 
D.  472,  475;  China  S.8.  Co.  v. 
Commereial  Atturancf.  Co.  (1881), 
8  Q.  B.  D.  142,  144.  146 ;  China 
Tradert'  Inauranee  Co.  v.  Royal  Ex- 
change AMunnceCorporalion,  [1898] 
2  Q.  B.  187.  191 ;  London,  Jbe.,  In- 


surance  Co.  v.  Chambera  (1900),  S 
Com.  Cas.  241. 

{g)  Boulton  v.  Uovldtr  Broa., 
[1904]  1  K.  B.  784,  789,  790,  701. 

(A)  Harding  v.  Btuaett,  [1906]  2 
K.  B.  83,  86,  86. 

(i)  China  8.S.  Co.  y.  Commercial 
Assurance  Co.,  aupra. 

(k)  Law  T.  Budd,  W.  N.  (1883) 
166.  Form  of  Summons  and  Order, 
Chitty'i  Formt,  263. 
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PART  IV 
DISCOVERY  IN  THE  COUNTY  COURT 

The  principles  and  practice  as  to  discovery  are  practically  the 
Bame  in  the  County  Court  as  in  the  Supreme  Court. 

Interrogatoriet 

Any  party  to  an  action  or  matter  may,  without  filing  an 
affidavit,  by  leave  of  the  Court,  deliver  interrogatories  in 
writing  for  the  examination  of  any  one  or  more  of  the  opposite 
parties;  and  such  interrogatories  when  delivered  shall  have 
a  note  at  the  foot  thereof,  stating  which  of  such  interroga- 
tories each  of  such  parties  is  to  answer.  Provided  that  inter- 
rogatories which  do  not  relate  to  any  question  in  the  action 
or  matter  shall  be  deemed  irrelevant,  notwithstanding  that 
they  might  be  admissible  on  the  oral  cross-examination  of  a 

witness  (a). 

TLo  application  to  deliver  interrogatories  is  by  an  appli- 
cation for  directions  under  0.  XV.  of  the  County  Court 
Rules,  or  ex  parte  (t).  In  every  action  or  matter  the  costs  of 
discovery,  by  interrogatories  or  otherwise,  must,  unless  other- 
wise ordered  by  the  Court,  be  secured  in  the  first  instance  by 
the  party  seeking  the  discovery  (c).  In  the  case  of  discovery 
by  interrogatories  the  party  may  be  ordered,  upon  making  the 


(o)  C.  C.  R.  I  0.  XV.,  r.  1. 
(b)C.  C.  B.:  O.  ziL.r.  11. 


(e)  C.  C.  R. ;  O.  XTi.,  r.  22. 
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application  to  administer  the  interrogatoriea,  to  pay  into  Court 
the  Bum  of  twenty  Bhillings,  and  if  the  number  of  folios 
exceeds  five,  the  further  sum  of  two  shillings  for  each  addi- 
tional folio.  In  the  case  of  discovery  otherwise  than  by 
mterrogatories  the  sum  is  twenty  shillings,  and  whether  by 
interrogatories  or  otherwise  the  amount  may  be  any  less  sum 
or  additional  sum  as  the  Court  may  direct  (rf). 

Security  for  costs  will  only  be  dispensed  with  where  there 
18  a  genuine  inability  to  give  it  (c).  It  cannot  be  dispensed 
with  by  consent  (/).  The  judge  has  no  discretion  to  dis- 
pense with  the  deposit  which  is  required  by  the  rule  (g). 

The  particular  interrogatories  proposed  to  be  delivered 
must  be  submitted  to  the  Court,  and  in  deciding  upon  the 
application,  the  Court  must  take  into  account  any  offer  which 
may  be  made  by  the  party  sought  to  be  interrogated,  to 
deliver  particulars,  or  to  make  admissions,  or  to  produce  docu- 
ments  relating  to  the  subject  in  question,  or  any  of  them; 
and  must  also  consider  whether  the  application  has  been 
made  too  early  in  the  proceedings  on  the  action  or  matter,  or 
too  late  to  allow  of  the  answers  being  used  at  the  hearing, 
and  leave  must  be  given  as  to  such  only  of  the  interrogatorie'! 
submitted  as  the  Court  considers  necessary  either  for  disposing 
fairly  of  the  action  or  matter,  or  for  saving  costs  (h).    The 
interrogatories  must  be  according  to  the  form  in  the  appendix 
to  the  County  Court  rules  with  such  variations  as  circum- 
stances may  require  (i).    If  leave  to  administer  interrogatories 


i 


(d)  C.  C.  R.;  O.  xvL,  r.  23(1). 

(e)  Henderson  v.  Ripley,  W.  N. 
(1884)  85  ;  Burr  v.  Hubbard,  W.  N. 
(1883)  198;  Smith  v.  Went  (1884), 
32  W.  R.  612. 

(/)  AaU  T.  Stumore  (1884),  13 
Q.  B.  D.  326. 


(?)  Bourder  v.  Lindsay  (1886).  34 
W.  R.  473. 

(A)  C.  C.  R. ;  O.  xvi.,  r.  3. 

(»)  C.  C.  R. ;  O.  xvi.,  r.  5.  The 
Form  ia  No.  103  in  the  Appendix 
to  the  C.  C.  Rules,  and  is  gimilar 
U>  that  in  uae  in  the  Supreme  Court. 
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is  given,  an  order  must  be  drawn  up  by  the  registrar,  and 
served  by  the  appUeant  on  the  party  against  whom  the  order 
is  made.  The  order  must  be  made  in  the  form  provided,  and 
must  specify  the  number  of  days  within  which  the  inter- 
rogatories are  to  be  delivered  by.  the  applicant,  and  also  the 
time  within  which  the  affidavit  in  answer  is  to  be  filed  (A:). 

The  order  for  discovery  must  state  the  amount  ordered  to 
be  paid  into  Court  as  security  for  costs,  or  that  payment  into 
Court  is  dispensed  with;  and  where  payment  is  ordered  the 
party  seeking  the  discovery  must,  with  his  interrogatories  or 
order  for  discovery,  serve  a  copy  of  the  receipt  for  the  pay- 
ment  into  Court,  and  the  party  from  whom  discovery  ia 
sought  ia  not  bound  to  answer  the  interrogatories,  or  make 
the  other  discovery  unless  and    until  the  copy  has  been 

served©.  .      ,    ,  i. 

Where  any  party  to  an  action  or  matter  is  a  body  corporate 
or  a  joint  stock  company,  whether  incorporated  or  not,  or  any 
other  body  of  persons  empowered,  by  law  to  sue  and  be  sued, 
whether  in  its  own  name  or  in  the  name  of  any  officer  or 
other  person,  any  opposite  party  may  apply  for  an  order 
aUowing  hun  to  deliver  interrogatories  to  any  member  or 
officer  of  such  corporation,  or  body,  and  an  order  may  be 
made  accordingly  (m).    The  interrogatories  must  be  answered 
by  affidavit  according  to  the  form  provided,  with  such  varia- 
tions as  circumstances  may  requira    The  affidavit  must  be 
filed,  and  a  copy  thereof  deUvered  to  the  party  interrogatmg 
within  the  time  named  in  the  order,  giving  leave  to  interro- 
gate (n).    Any  objection  to  answer  any  one  or  more  of  the 
interrogatories   on  the  ground  that  it   or  they  is  or  are 


(i)  C.  C.R.;0.xvi.,r.2.  Form 
o!  Order,  No.  102  in  the  Appendix 
to  the  C.  C.  Rules. 

(I)C.C.R.;0.  xvL,  r.  23(2). 


(m)  C.  C.  R.;  O.  xvi.,r.  6. 
(n)  C.  C.  R. ;  0.  xvL,  r.  8.    Form 
No.  104  in  the  Appendix. 
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scandaloufl  or  irrelevant,  or  not  hon&fid^  for  the  purpose  of  the 

a^hon  or  matter,  or  that  the  matters  inquired  int^  are  no 

sufficiently  material  at  that  stage,  or  on  any  other  ground 

may  be  taken  in  the  affidavit  in  answer  (o).  ^         ' 

•     "  *°^  P^'^^"^  interrogated  omits  to  answer,  or  answers 

msufficxently.  the  party  interrogating,  after  gi^ng  to  Juch 

person  two   clear  days'  notice  of  the  time  and  place   1^ 

which  he  intends  to  apply,  may  apply  to  the  Courffo    an 

order  reqmring  him  to  answer,  or  to  answer  fu  the     as 

he  case  may  be.    And  an  order  may  be.made  requiring^ 

to  answer,  or  to  answer  further,  either  by  affidavit  or  viva  voce 

examination  before  the  Court,  as  the  Court  may  direct^ 

an  L  ^   .^°"'  *'^  ''^"'  ""^  ^^«^«^-  its  powers^o 

n!ln      T    '  *'  ^^'''  ^"'  '•''''  ^'^^^  ^°  *°«wer  to  the 
parfacular  mterrogatories  mentioned  in  the  order  as  would 

have  been  sufficient  if  contained  in  his  answer  te  the  inter- 

rogatories  m  question  (,).   The  answers  given  are  taken  down. 

At  the  conclusion  of  the  examination  the  registrar  gets  the 

te  make    Z  /     r  "  """'°"'  ""'^^  ^«  "^^^  ^^ 
In  ^dW-      I  ^«P°«^*'«««.  when  so  signed,  are  then  filed. 
In  adjusting  the  costs  of  the  action  or  matter  inquiry  must 
a   the  instence  of  any  party,  be  made  into  the  pVie7o; 

e^^tl7onTT"^^  ^°'  "  ''  ^  *^«  °P^-'  of'the 
an  apphcation  for  mquiry.  that  such  interrogatories  have  been 
exhibited  unreasonably,  vexa-ously,  or  at   improperTengtl 
the  costs  occasioned    by  the    said  interrogatoriefand  the' 

(o)  C  C.  R. ;  o.  XFi..  r.  7.    The     the  High  Court 
Bame  objections  may  be  taken  to         (;,)  ?  oT-  O  .vt        « 
answering  the  inte^ogatories  as  in         (t)  See  a^e.'p^-^I'"  '^  '^ 
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anawera  thereto  must  be  paid  in  any  event  by  the  party  in 

fault  (/•)• 

Diacoi  cry  of  Documents 

Any  party  to  any  action  or  matter  may,  without  filing  any 
affidavit,  apply  to  the  Court  for  an  order  directing  any  other 
party  to  the  action  or  matter  to  mRke  discovery  on  oath  of 
the  documents  which  are  or  have  been  in  his  possession  or 
power  relating  to  any  question  therein.  On  the  hearing  of 
such  appUcation  the  Court  may  either  refuse  or  ac  ;ourn  the 
same,  if  satisfied  that  such  discovery  is  not  necesfc^y  or  not 
necessary  at  that  stage  of  the  action  or  matter,  or  make  such 
order,  either  generally  or  limited  to  certain  classes  of  docu- 
ments, as  the  Court  may  in  its  discretion  think  fit.  But 
discovery  cannot  be  ordered  when  and  so  far  as  the  Court 
is  of  opinion  that  it  is  not  necessary  either  for  disposing  fairly 
of  the  action  or  matter  or  for  saving  costs.  K  an  order  is 
made  it  must  be  drawn  up  by  the  registrar  and  served  by  the 
applicant  on  the  party  against  whom  the  order  is  made.  The 
order  must  be  according  to  the  form  provided  and  must 
si)ecify  the  time  within  which  the  affidavit  in  answer  is  to 
be  filed  («). 

The  party  seeking  the  discovery  must,  before  making  hia 
application,  comply  with  the  rule  as  to  security  of  costs 
mentioned  above  by  paying  into  Court  the  sum  of  twenty 
shiUiugs  as  security  (t). 

Where  an  infant  plaintiff  sues  by  a  next  friend  it  would 
seem  that  the  defendant  is  not  entitled,  in  the  County  Court, 
to  an  affidavit  of  documents  by  the  next  friend  (m),  though  it 


(r)  C.  C.  R. ;  O.  xvi.,  r.  4. 

(s)  C.  C.  R. ;  O.  xvi.,  r.  10.  Form 
'if  Ortlcr  No,  106  in  Appendix  to 
U.  C.  Rulea. 


(0  See  anU,  p.  293. 

(m)  Dyke  v.  SUveru  (1886),  30 
Ch.  D.  189  s  'Scott  V.  ContoUdaUd 
Bank,  W.  N.  (1893)  66,  dimnting 


• 


298 


DISCOVERT  IN  THE  COUNTY  COVET 


:      '-M 


\h  illi 


is  otherwise  in  the  High  Court  (x),  and  though  the  order 
relating  to  discovery  now  applies,  in  the  County  Court, 
infant  plaintiffs  and  defendants  and  their  next  friends  and 
guardians  ad  litem  (y). 

The  affidavit  in  compliance  with  the  order  for  discovery 
of  documents  must  specify  which,  if  any,  of  the  documents 
therein  mentioned  he  objects  to  produce,  and  on  what 
grounds,  and  must  be  according  to  the  form  provided  with 
such  variations  as  circumstances  may  require.  The  affidavit 
must  be  filed  and  a  copy  thereof  delivered  to  the  party  who 
obtains  the  order  within  the  time  named  in  the  order  (z). 
The  party  obtaining  the  discovery  gets  the  copy  affidavit 
from  the  registrar,  not  directly  from  the  party  making  the 
discovery. 

The  Court  may,  on  the  application  of  any  party  to  an 
action  or  matter,  at  any  time,  and  whether  an  affidavit  of 
documents  has  or  has  not  been  already  ordered  or  made,  make 
an  order  requiring  any  other  party  to  state  by  affidavit  whether 
any  specific  documents,  to  be  specified  in  the  application,  are 
or  have  at  any  time  been  in  his  possession  or  power;  and 
if  not  then  in  his  possession,  when  he  parted  with  the  same, 
and  what  has  become  thereof.  Such  application  must  be 
made  on  affidavit  stating  that  in  the  belief  of  the  deponent 
the  party  against  whom  the  application  is  made  has  or  has 
at  some  time  had  in  his  possession  or  power  the  documents 
specified  in  the  application,  and  that  they  relate  to  the 
matters  in  question  in  the  action  or  matter,  or  to  some  of 
them  (a). 


from  Higginson  v.  Hall  (1878),  10 
Ch.  D.  235.  But  this  is  doubtful. 
See  section  164  of  the  County  Courts 
Act,  1888. 

(x)  See  ante,  p.  20. 


(y)  C.  C.  R. ;   O.  xvi.,  r.  25. 

(«)  C.  C.  R. ;  O.  xvi.,  r.  11.  Fonn 
of  affidavit  No.  107  in  Apj«ndix  to 
the  Rules. 

(o)  C.  C.  R. ;  0.  xvL,  r  18  (3). 
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Impection  of  Document* 
As  m  the  High  Court,  three  modes  of  obtaining  inspection 
of  documents  are  provided  by  the  County  Court  rules. 

(1)  The  Court  may,  at  any  time  during  the  pendency  of 
any  action  or  matter,  order  the  production  upon  oath,  by  any 
party  thereto,  of  such  of  the  documents  in  his  possession  or 
power  relating  to  any  question  in  such  action  or  matter  as 
the  Court  may  direct;  and  the  Court  may  deal  with  such 
documents,  when  produced,  in  such  a  manner  as  may  be 

iust  ())).  .  .. 

(2)  Any  party  to  an  action  or  matter  may,  at  any  time, 
give  notice  in  writing  to  any  other  party  in  whose  particulars, 
notices  or  affidavits  reference  is  made  to  any  document,  to 
produce  such  document  for  the  inspection  of  the  party  givmg 
Buch  notice,  and  to  permit  him  to  -take  copies  thereof;  and 
any  party  not  complying  with  such  notice  shall  not  afterwards 
be  at  liberty  to  put  any  such  document  in  evidence  on  his 
behalf  in  such  action  or  matter,  unless  he  satisfies  the  Court 
that  such  document  relates  only  to  his  own  title,  he  being  a 
defendant  to  the  action  or  matter,  or  that  he  had  some  other 
cause  or  excuse  which  the  Court  deems  sufficient  for  not 
complying  iwith  such  notice;  in  which  case  the  Court  may 
allow  the  same  to  be  put  in  evidence  on  such  terms  as  to  costs 
and  otherwise  as  the  Court  may  think  fit  (c).    The  notice  to 
produce  the  documente  must  be  according  to  the  form  pro- 
vided with  such  variations  as  circumstances  may  require  (d). 
The  party  to  whom  the  notice  is  given  must,  within  two  days 
from  its  receipt,  if  aU  the  documente  referred  to  in  the  notice 
have  been  set  forth  by  him  in  his  affidavit  of  documente,  or  if 


(6)  C.  C.  R. ;  O.  ivi.,  r.  12. 
(c)  C.  C.  B. ;  O.  xvi.,  r.  13. 


(rf)  Form   109  in   Appendix   to 
Bales. 


i     I         « 
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any  of  the  documents  referred  to  in  such  notice  have  not  been 
set  forth  by  him  in  the  affidavit,  then  within  four  days  from 
the  receipt  of  the  notice,  deUver  to  the  party  giving  the  same 
a  notice  stating  the  tune,  within  three  days  from  the  deUvery 
thereof,  at  which  the  documents,  or  such  of  them  as  he  does 
not  object  to  produce,  may  be  inspected  at  the  office  of  his 
soHcitor,  or  in  the  case  of  bankers*  books  or  other  books  of 
account,  or  books  in  constant  use  for  the  purpose  of  any  trade 
or  business,  or  in  case  the  party  is  not  acting  by  a  soUcitor, 
at  their  usual  place  of  custody,  and  stating  which  (if  any)  of 
the  documents  he  objects  to  produce,  and  on  what  grounds. 
The  notice  must  be  according  to  the  form  provided  with  such 
variations  as  circumstances  may  require  (e). 

If  any  party  served  with  a  notice  to  produce  documents 
omit  to  give  the  notice  as  to  the  time  for  inspection,  or  objects 
to  give  inspection,  or  offers  inspection  elsewhere  than  is 
provided  above,  the  Court  may,  on  the  application  of  the 
party  desiring  it,  make  an  order  for  inspection  at  such  place 
and  in  enoh  manner  as  the  Court  may  think  fit.  Provided 
that  the  order  shall  not  be  made  when  and  so  far  as  the  Court 
is  of  opinion  that  it  is  not  necessary  either  for  disposing  fairly 
of  the  action  or  matter  or  for  saving  costs  (/). 

(8)  Any  application  to  inspect  documents,  except  saeh  as 
are  referred  to  in  the  particulars,  notices  or  affidavits  of  the 
party  against  whom  the  appUcation  is  made,  or  disclosed  in 
his  affidavit  of  documents,  must  be  founded  upon  an  affidavit 
showing  of  what  documents  inspection  is  sought,  that  the 
party  applying  is  entitled  to  inspect  them,  and  that  they  are 
in  the  possession  or  power  of  the  other  party.  The  Court 
may  not  make  an  order  for  inspection  of  such  documents 


(•)  C.  C.  R. ;  O.  xvi.,  r.  18.    Form 
Nw.  lio  in  Appendix  to  itulea. 


(/)ac.  R.!  0.  xtL.  r.  18  (1), 
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when  and  so  far  as  the  Court  is  of  opinion  that  it  is  not 
necessary  either  for  disposing  fairly  of  the  action  or  matter, 
or  for  saving  costs  ((j). 

Inipeotion  of  Court  Eolli.— In  any  pending  action  or  matter 
an  order  upon  the  lord  of  a  manor  to  allow  limited  inspection 
of  the  Court  Rolls  may  be  made  on  the  application  of  a  copy- 
hold tenant,  supported  by  an  affidavit  that  he  has  applied  for 
inspection  and  that  the  same  has  been  refused  (h). 

Action  against  bailiff.— In  an  action  against  or  by  a  sheriff 
or  high  bailiff,  or  other  office  discharging  the  like  functions, 
in  respect  of  any  matters  connected  with  the  execution  of  his 
office,  the  Court  may,  on  the  application  of  either  party,  order 
that  the  affidavit  to  be  made  in  answer  either  to  interrogatories 
or  to  an  order  for  discovery  of  documenta  ahall  be  made  by 
the  officer  actually  concerned  (t). 

Copy  of  bniineu  books  instead  of  inspeotion.— Where  inspec- 
tion of  any  buBineas  books  is  applied  for  the  Court  may,  if  it 
thinks  fit,  instead  of  ordering  inspection  of  the  original  books, 
order  a  oopy  of  any  entries  therein  to  be  famished  and  verified 
by  the  affidavit  of  some  person  who  has  examined  the  copy 
with  the  original  entries,  and  such  affidavit  shall  state  whether 
or  not  there  are  in  the  original  book  any  and  what  erasures, 
interlineations,  or  alterations.  Provided  that  notwithstanding 
that  such  copy  has  been  supplied,  the  Court  may  order  in- 
spection of  the  book  from  which  the  copy  was  made  (A;). 

Where,  on  an  application  for  an  order  for  inspection, 
privilege  is  claimed  for  any  document  the  Court  may  inspect 
the  document  for  the  purpose  of  deciding  as  to  the  validity  of 
the  claim  of  privilege  (0* 


(g)C.  0,  R.I  0.  XTi.,  r.  W  (2). 
Form  of  order  No.  106  in  Appandis. 
(j^)  C.  &  R.  (  0.  zri.,  r.  17. 


(*)  C.  a  R.  i  0.  svL.  r.  18. 
(fe)C.O.R.|0.xTi.  19(1). 
({}C.C.B.i  0.  zri,  r.  19  (S). 
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Postponement  of  discovery  till  iuae  tried.— Where  a  party 
from  whom  discovery  of  any  kind  is  sought  objects  to  the 
same  or  a'-y  part  thereof  the  Court  may,  if  satisfied  that  the 
right  to  the  discovery  sought  depends  on  the  determination  of 
any  issue  or  question  in  dispute  in  the  action  or  matter,  or 
that  for  any  othor  reason  it  is  desirable  that  any  issue  or 
question  in  dispute  in  the  action  or  matter  should  be  deter- 
mined before  deciding  upon  the  right  to  the  discovery  or 
inspection,  order  that  such  issue  or  question  be  determined 
first,  and  reserve  the  question  as  to  the  discovery  or 
inspection  (m). 

If  a  party  fails  to  comply  wi  h  an  order  to  answer  inter- 
rogatories, or  for  discovery  or  inspection  of  documents,  he  is 
liable  to  attachment.  Every  such  order  must  be  endorsed 
with  a  notice  to  that  effect  (n). 

Costs.— The  costs  of  discovery,  in  any  of  its  modes,  can 
only  be  allowed  as  part  of  the  costs  of  the  action  to  the  party 
seeking  the  discovery  where,  and  where  only,  such  'iscovery 
appears  to  the  judge  at  the  trial,  or  if  there  is  no  trial,  to  (he 
registrar  on  taxation,  to  have  been  reasonably  asked  for  (o). 

Where  money  has  been  paid  into  Court  as  security  for  (he 
costs  of  the  discovery  sought,  the  amount  so  paid  in,  unless 
(he  Court  otherwise  orders,  after  the  action  or  matter  has 
been  fiually  disposed  of,  is  to  be  paid  out  to  the  party  by 
whom  the  same  was  paid  in,  on  his  request,  or  to  his  solicitor 
on  such  party's  written  authority,  except  in  the  event  of  hit 
being  ordered  to  pay  costs,  in  which  case  the  amount  m  Court 
is  subject  (o  a  lien  for  the  costs  ordered  to  be  paid  to  any 
other  party.  Provided  that  if  after  the  action  or  matter  hai 
been  finally  disposed  of,  by  consent  or  othen    e,  no  taxatiou 


(m)  a  a  B.  I  0.  ETl,  r.  20. 
(»)  C.  C.  R.  i  0.  ztL,  v.  12.  Voim 


of  indoiwmeiit  No.  848  in  Appsodis 
to  n.  a  Rates. 
(o)aGR.|  O.STL.r.at. 
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of  costs  is  required,  the  registrar  must,  by  consent  of  the 
parties,  or  on  being  satisfied  that  the  party  by  whom  the 
amount  was  paid  in  is  entitled  thereto,  pay  out  the  same  to 
such  party,  or  to  his  solicitor  on  his  written  authority  (p). 

Where  the  amount  recovered,  or  in  the  case  of  a  defendant 
the  amount  claimed,  does  not  exceed  JBIO,  the  amount  paid 
into  Court  as  security,  or  so  much  thereof  as  the  Court  may 
direct,  may  be  allowed  as  costs  to  the  party  against  whom 
discovery  is  ordered,  by  interrogatories  or  otherwise ;  but  no 
further  costs  of  discovery  may  be  allowed  unless  the  judge 
certifies  under  section  119  of  the  County  Courts  Act,  1888,  or 
by  a  special  order  of  the  judge  made  upon  consideration  of 
the  facts  of  the  particular  case,  in  either  of  which  cases  such 
costs  may  be  allowed  on  the  scale  specified  in  the  certificate 
or  order  {q).  The  application  for  a  certificate  ought  to  be 
made  at  or  immediately  after  the  trial  or  hearing. 


(p)  C.  C.  R. :  O.  xvi.,  r.  24. 


{q)  aCB.;  O.XTL,r.84«. 
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B.  Forms  in  use  in  the  Supreme  Court  (England) 

C.  Rules  of  the  County  Court  (England),  Order  16 

D.  Forms  in  use  in  the  County  Court  (England) 

E.  Rules  of  the  Supreme  Court— British  Columbia,  Orders  31 

3U,3lB 

F.  "  The  King's  Bench  Act,"  Manitoba,  Sects.  387-425,  Ml 

0.  Rules  of  the  Supreme  Court — New  Brunswick,  Order  81 
H.  Rules  of  the  Supreme  Court— Nova  Scotia,  Order  30 

1.  Forms  in  use  in  the  Supreme  Court— Ontario 


PAOl 

307 
31S 
327 
33S 

341 
3M 
364 
372 
380 


K.r. 


:f  !   : 


f 

f 

I 


.     il 


'    Si 


APPENDIX  A 

RULES  Of  SUPREME  COURT,  1883,  ENGLAND. 
ORDER  XXXI 

DISCOVERY  AND  INSPECTION 

1.  Discovery  by  interrogatories. — In  any  cause  or  matter  the  plaintiff 
or  defendant  by  leave  of  the  Court  or  a  Judge  may  deliver  interro- 
gatories in  writing  for  the  examination  of  the  opposite  parties,  or  any 
one  or  more  of  such  parties,  and  such  interrogatories  when  delivered 
iitliall  have  a  note  at  the  foot  thereof,  stating  which  of  such  interro- 
};atories  each  of  such  persons  is  required  to  answer :  Provided  that 
no  party  shall  deliver  more  than  one  set  of  interrogatories  to  the  same 
party  without  an  order  for  that  purpose :  Provided  also  that  interro- 
gatories which  do  not  relate  to  any  matters  in  question  in  the  cause  or 
matter  shall  be  deemed  irrelevant,  notwithstanding  that  they  might 
be  admissible  on  the  oral  cross-examination  of  a  witness.  (R.  S.  C, 
November,  1893.) 

2.  Particular  irUerrogatoriea  to  he  suhmr'ted. — On  an  application 
for  leave  to  deliver  interrogatories,  the  particular  interrogatories 
proposed  to  be  delivered  shall  be  submitted  to  the  Court  or 
Judge.  In  deciding  upon  such  application,  the  Court  or  Judge 
shall  take  into  account  any  offer  which  may  be  made  by  the 
party  sought  to  be  interrogated,  to  deliver  particulars,  or  to  make 
admissions,  or  to  produce  documents  relating  to  the  matter  in 
(]ucBtion,  or  any  of  them,  and  leave  shall  be  given  as  to  such  only 
of  the  interrogatories  submitted  as  the  Court  or  Judge  shall  con- 
sider necessary  either  for  disposing  fairly  of  the  cause  or  matter 
nr  for  saving  cotts.    (R.  S.  C,  November,  1893.) 

3.  Costs  of  irderroqatories. — In  adjusting  the  costs  of  the  cause  or 
matter  inquiry  shall  at  the  instance  of  any  party  be  made  into  the 
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propriety  of  exhibiting  such  interrogatories,  and  if  it  is  the  opinic 
of  the  taxing  officer  or  of  the  Court  or  Judge,  either  with  or  withoi 
an  application  for  inquiry,  that  such  interrogatories  have  bee 
exhibited  unreasonably,  vexatiously,  or  at  improper  length,  the  cost 
occasioned  by  the  said  interrogatories  and  the  answers  thereto  sha 
be  paid  in  any  event  by  the  party  in  fault.    [345.] 

4.  Form  of  ifUerrogatories.  Form,  Appendix  B,  No.  6,  posL- 
Interrogatories  shall  be  in  the  Form  No.  6  in  Appendix  B,  with  sue! 
variations  as  circumstances  may  require.    [346.] 

5.  Body  corporate  or.  joitd  stock  company  to  answer  by  its  officer.- 
If  any  party  to  a  cause  or  matter  be  a  body  corporate  or  a  join 
stock  company,  whether  incorporated  or  not,  or  any  other  bod] 
of  persons,  empowered  by  law  to  sue  or  to  be  sued,  whether  in  its 
own  name  or  in  the  name  of  any  officer  or  other  person,  any  opposite 
party  may  apply  for  an  order  allowing  him  to  deliver  interrogatoriei 
to  any  member  or  officer  of  such  corporation,  company  or  body,  an<j 
an  order  may  be  made  accordingly.    [347.] 

6.  Objections  to  answering. — Any  objection  to  answering  any  one 
or  more  of  several  interrogatories  on  the  ground  that  it  or  they  is 
or  are  scandalous  or  irrelevant,  or  not  bond  fide  for  the  purpose  of  the 
cause  or  matter,  or  that  the  matters  inquired  into  are  not  sufficiently 
material  at  that  stage,  or  on  any  other  ground,  may  be  taken  in  the 
affidavit  in  answer.    [348.] 

7.  Setting  aside  interrogatories. — ^Any  interrogatories  may  be  set 
aside  on  the  ground  that  they  have  been  exhibited  unreasonably  or 
vexatiously,  or  struck  out  on  the  ground  that  they  are  prolix,  oppres- 
sive, unnecessary,  or  scandalous;  and  any  application  for  this 
purpose  may  be  made  within  seven  days  after  service  of  the  in- 
terrogatories.   [349.] 

8.  Affidavit  in  on«u»cr.— Interrogatories  shall  be  answered  by 
affidavit  to  be  filed  within  ten  days,  or  within  such  other  time  as  a 
Judge  may  allow.    [360.] 

9.  Fnr^  of  (\ffid^}it. — An  affidavit  in  answer  to  interrogatories 
shall  unless  otherwise  ordered  by  a  Judge,  if  exceeding  ten  folios,  be 
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printed  and  shall  be  in  the  Form  No.  7  in  Appendix  B,  with  such 
variations  as  circumstances  may  require.    [3.51.] 

10.  Insufficient  amtver.—^o  exceptions  shall  be  taken  to  any 
affidavit  in  answer,  but  the  sufficiency  or  otherwise  of  any  such  affi- 
davit objected  to  as  insufficient  shaU  be  determined  by  the  Court  or 


a  Judge  on  motion  or  summons. 


[352.] 


11.  Omission  to  answer,  or  insufficierU  answer.— li  any  person  m- 
tciTogated  omits  to  answer,  or  answers  insufficiently,  the  party 
interrogating  may  apply  to  the  Court  or  a  Judge  for  an  order  re- 
quiring him  to  answer,  or  to  answer  further,  as  the  case  may  be. 
And  an  order  may  be  made  requiring  him  to  answer  or  answer  further, 
either  by  affidavit  oi  by  vivd  voce  examination,  as  the  Judge  may 
direct.    [353.] 

12.  Discovery  of  documents.— Any  party  may,  without  filing  any 
affidavit,  apply  to  the  Court  or  a  Judge  for  an  order  directing  any 
other  party  to  any  cause  or  matter  to  make  discovery  on  oath  of  the 
documents  which  are  or  have  been  in  his  possession  or  power,  relating 
to  any  matter  in  question  therein.  On  the  hearing  of  such  applica- 
tion the  Court  or  Judge  may  either  refuse  or  adjourn  the  same,  if 
satisfied  that  such  discovery  is  not  necessary,  or  not  necessary  at 
that  stage  of  the  cause  or  matter,  or  make  such  order,  either  generally 
or  limited  to  certain  classes  of  documents,  as  may  in  their  or  his 
discretion  be  thought  fit.  Provided  that  discovery  shall  not  be 
ordered  when  and  so  far  as  the  Court  or  Judge  shall  be  of  opinion 
that  it  is  not  necessary  either  for  disposing  fairly  of  the  cause  or 
matter  or  for  saving  costs.    (R.  8.  C,  November,  1893.) 

13.  Affidavit  of  documents.  Form,  Appendix  B,  No.  8.— The 
affidavit,  to  be  made  by  a  party  against  whom  such  order  as  is 
mentioned  in  the  last  preceding  Rule  has  been  made,  shall  specify 
which,  if  any,  of  the  documents  therein  mentioned  he  objects  to 
produce,  and  it  shall  be  in  the  Form  No.  8  in  Appendix  B,  with  such 
variations  as  circumstances  may  require.    [355.] 

14.  Order  for  production  of  documents.— It  shall  be  lawful  for  the 
Court  or  a  Judge,  at  any  time  during  the  pendency  of  any  cause  or 
matter,  to  order  the  production  by  any  party  thereto,  upon  oath,  o! 
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such  of  the  do.  umenta  in  his  possession  or  power,  relating  to  auy 
ma  ter  m  qnostion  in  such  cause  or  matter  as  the  Court  or  Jnd/e 
shall  think  right;  and  the  Court  may  deal  with  such  documente 
when  produced,  in  such  manner  as  shall  appear  just.    [356.] 

15.  Notice  to  produce  docujnents  referred  to  in  pleadings  or  affidavits 
-Every  party  to  a  cause  or  matter  shall  be  entitled,  at  any  time" 
by  notice  in  writing  to  give  notice  to  any  other  party  in  whose  plead- 
ings or  affidavits  reference  is  made  to  any  document,  to  produce 
such  document  for  the  inspection  of  the  party  giving  such  notice, 
or  of  his  sol;  ,tor,  and  to  permit  him  or  them  to  take  copies  thereof  • 
and  any  parly  not  complying  with  such  notice  shall  not  afterwards 
be  at  hberty  to  put  any  such  document  in  evidence  on  his  behalf  in 
such  cause  or  matter,  unless  he  shall  satisfy  the  Court  or  a  Judge 
tht. .  such  document  relates  only  to  his  own  title,  he  being  a  defendant 
to  t  ^.  cause  or  matter,  or  that  he  had  some  other  cause  or  excuse  which 
the  Court  or  Judge  shall  deem  sufficient  for  not  complying  with  such 
notice :  m  which  case  the  Court  or  Judge  may  aUow  the  same  to  be 
put  in  evidence  on  such  terms  as  to  costs  and  otherwise  as  the  Court 
or  Judge  shall  think  fit.    [357.] 

16.  Form  of  notice,  Appendix  B,  No.  9.-Notice  to  any  party  to 
produce  any  documents  referred  to  in  his  pleading  .,r  affidavits  shall 
be  m  the  Form  No.  9  in  Appendix  B,  with  such  variations  as  circum- 
stances  may  require.    [358.] 

17.  Notice  of  time  tchen  documents  may  be  ti.opeded.—The  party 
to  whom  such  notice  is  given  shall,  within  two  days  from  the  receipt 
of  such  notice,  if  aU  the  documents  therein  referred  to  have  been 
set  forth  by  him  m  such  affidavit  as  is  mentioned  in  Rule  13  or  if 
any  of  the  documents  referred  to  in  such  notice  have  not  been  set 
forth  by  him  m  any  such  affidavit,  then  within  four  days  from  the 
roce.pt  of  such  notice,  deliver  to  the  party  giving  the  same  a  notice 
stating  a  time  withm  three  days  from  the  delivery  thereof  at  which 
the  documents,  or  such  of  them  as  he  does  not  object  to  produce 
may  be  inspected  at  the  office  of  his  solicitor,  or  in  the  case  of  bankers* 
books  or  other  books  of  account,  or  books  in  constant  use  for  the 
purposes  of  any  trade  or  business,  at  tl-ir  usual  place  of  custody, 
and  statmg  which  (if  any)  of  the  documents  he  objects  to  produce, 
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iiiid  on  what  ground.  Sudi  notice  shall  be  in  the  Form  No.  10  in 
Appendix  B,  with  such  variations  as  circumstances  may  require. 
[359.] 

18.  (1)  Form,  Appendix  B,  No.  10.  Order  for  inspection.— U  the 
party  served  with  notice  under  Rule  17  [sic]  omits  to  give  such 
notice  of  a  time  for  inspection  or  objects  to  give  inspection,  or  ofEers 
inspection  elsewhere  than  at  the  office  of  his  aohcitor,  the  Court  or 
Judge  mav  on  the  application  of  the  party  desiring  it,  make  an  order 
for  inspection  in  such  place  and  in  such  manner  as  he  may  think  fit : 
Provided  that  the  order  shaU  not  be  made  when  and  so  far  as  the 
Court  or  a  Judge  shall  be  of  opinion  that  it  is  not  necessary  either 
for  disposing  fairly  of  the  cause  or  matter  or  for  saving  costs. 

(2)  Affidavit  in  support  of  application.— An?  application  to  m- 
spect  documents,  except  such  as  are  referred  to  in  the  pleadings, 
particulars,  or  affidavits  of  the  party  against  whom  the  appUcation 
is  made,  or  disclosed  in  his  affidavit  of  documents,  shall  be  founded 
upon  an  affidavit  showing  of  what  documents  inspection  is  sought, 
that  the  party  applying  is  entitled  to  inspect  them,  and  that  they 
are  m  the  possession  or  power  of  the  other  party.  The  Court  or 
Judge  shall  not  make  such  order  for  inspection  of  such  documents 
when  and  so  far  as  the  Court  or  Judge  shall  be  of  opinion  that  it  is 
not  necessary  either  for  disposing  fairly  of  the  cause  or  matter  or 
for  saving  costs,    (fi.  S.  C,  November,  1893.) 

19.  Inspection  of  Court  roUs.—Aja.  order  upon  the  lord  of  a  manor 
to  allow  limited  inspection  of  the  Court  rolls  may  be  made  on  the 
appUcation  of  a  copyhold  tenant  supported  by  an  affidavit  that  he 
has  applied  for  inspection,  and  that  the  same  has  been  refused. 
[361.] 

19a.  (1)  Verified  copies  of  business  6ooA».— Where  inspection  of 
any  business  books  is  appUed  for,  the  Court  or  a  Judge  may,  if  they 
or  he  shaU  think  fit.  instead  of  ordering  inspection  of  the  ongmal 
books,  order  a  copy  of  any  entries  therein  to  be  furnished  and  verified 
by  the  affidavit  of  some  person  who  has  examined  the  copy  with  the 
original  entries,  and  such  affidavit  shaU  state  whether  or  not  there 
are"  in  the  original  book  any  and  what  erasures,  interUneations,  or 
alterations.    Provided  that  notwithstanding  that  such  copy  ha? 
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(3)  Order  to  account  for  specific  documetUs  —The  Conrt  nr  o  t  ^ 

when  he  parted  with  tZ..^    '  a     I     .   *  *^^°  ""  ^  possession, 
the  matters  irestn  b  .^  ^P^''''**'^"'  '°^  ^^'^^  ^^^^  ^«'^*«  *<> 

4a^t:  :htXLt:^tx^-^^^^^ 

objects  to  the  same,  or  any  part  theZf^  n  1'^''*'?  "  "^"^^^ 
if  satisfied  that  the  riZ  TfllT'  ^"'^  °'  *  "^"'^^  "^y- 
depends  on  the  det^r^atio^  of  "'"''^  °'  ^P^*'°°  '^""^^^ 

in  the  cause  or  mlttenr^W  /  '°^  'T  °'  ^'*^*'°'^  ^  '^P"*^ 
that  any  issue  or  question  in  H    V^^  °!^''  ''*^"  '*  "  ^^^^^^^ 

be  determined  ""^'ZZfC  V'^Z  ITT  ^'""'^ 
mspect  on,  order  thaf  «„nK  ;;  "^       °  *°®  discovery  or 

and^eserverequestLas^^^^^^^^^       '""*'°" -^  '*^**™^^^  «"*' 
u«  question  as  to  the  discovery  or  inspection.    [362.] 

21.  Non-compliance  teUh  order  to  ntu»n^  ^  f    j- 
tnents.-U  any  partv  TL^      answer  or  for  discovery  ofdocu- 

interrogatories    or^or  Stov/r^^  ""'^  ■"''^  *"^«  *°  ''^^^' 

to  have  his  action  diSed  for  wLf  ^        '  '*  *  P'""*'^'  *»«  "^^e 
da..tohavehisdefe^::i?^r^--r-^-- 
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same  position  as  if  he  had  not  defended,  and  the  party  interrogating 
may  apply  to  the  Court  or  a  Judge  for  an  order  to  that  effect,  and  an 
order  may  be  made  accordingly.    [363.] 

22.  Service  of  order.— Service  of  an  order  for  interrogatories  or 
discovery  or  inspection  made  against  any  party  on  his  solicitor  shall 
be  sufficient  service  to  found  an  application  for  an  attachment  for 
disobedience  to  the  order.  But  the  party  against  whom  the  appli- 
cation for  an  attachment  is  made  may  show  in  answer  to  the  applica- 
tion that  he  has  had  no  notice  or  knowledge  of  the  order.    [364.] 

23.  Solicitor  failing  to  give  notice  of  order  to  cHewt. — ^A  solicitor, 
upon  whom  an  order  against  any  party  for  interrogatories  or  dis- 
covery or  inspection  is  served  under  the  last  preceding  Rule,  who 
neglects  without  reasonaW  ?■  excuse  to  give  notice  thereof  to  his  client, 
shall  be  liable  to  attachment.    [365.] 

24.  Part  ofarawer  may  he  put  in,  at  the  trial. — Any  party  may,  at 
the  trial  of  a  cause,  matter,  or  issue,  use  in  evidence  any  one  or  more 
of  the  answers  or  any  part  of  an  answer  of  the  opposite  party  to  in- 
terrogatories without  putting  in  the  others  or  the  whole  of  such 
answer :  Provided  always,  that  in  such  case  the  Judge  may  look 
at  the  whole  of  the  answers,  and  if  he  shall  be  of  opinion  that  any 
others  of  them  are  so  connected  with  those  put  in  that  the  last- 
mentioned  answers  ought  not  to  be  used  without  them,  he  may  direct 
them  to  be  put  in.    [366.] 

25.  CoitH. — In  every  cause,  or  matter,  the  costs  of  discovery,  by 
interrogatories  or  otherwise,  shall,  unless  otherwise  ordered  by  the 
Court  or  a  Jadge,  be  secured  in  the  first  instance  as  provided  by 
Rule  26  of  this  Order,  by  the  party  seeking  such  discovery,  and 
shall  be  allowed  as  part  of  his  costs  where,  and  only  where,  such 
discovery  shall  appear  to  the  Judge  at  the  trial,  or,  if  there  is  no 
trial,  to  the  Court  or  a  Judge,  or  shall  appear  to  the  taxing  officer, 
to  have  been  reasonably  asked  for.    [367.] 

26.  Security  for  co^U.— Any  party  seeking  discovery  by  interro- 
gatories or  otherwise  izzy  be  ordered  upon  making  application  for 
discovery  to  pay  into  Court  to  a  separate  account  in  the  action,  to 
be  called  "  Security  for  Costa  Account,"  to  abide  further  order,  the 
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<um  of  5/.,  or  any  less  sum,  and  may  be  ordered  further  to  pay  into 
Court  such  additional  sum  as  the  Court  or  a  Judge  shall  direct. 

ihe  party  seeking  discovery  shall,  with  his  interrogatories  or  order 
ior  discovery,  serve  a  copy  of  the  receipt  for  the  said  payment  into 
Court,  and  the  time  for  answering  or  making  discovery  shall  in  all 
[sic]  cases  commence  from  the  date  of  such  service.  The  party 
from  whom  discovery  is  sought  shall  not  be  required  to  answer  or 
make  discovery  unless  and  until  the  said  payment,  if  so  ordered,  has 
been  made.    {As  amended  hy  R.  S.  C,  July,  1905,  r.  6.)    [368.] 

27.  Payment  out  of  security  /umJ.— Unless  the  Court  or  a  Judge 
shall  at  or  before  the  trial  otherwise  order,  the  amount  standing  to 
the  credit  of  the  "  Security  for  Costs  Account "  in  any  cause  or  matter, 
shall  after  the  cause  or  matter  has  been  finally  disposed  of  be  paid  out 
to  the  party  by  whom  the  same  was  paid  in  on  his  request,  or  to  his 
solicitor  on  such  party's  written  authority,  in  the  event  of  the  coats 
of  the  cause  or  matter  being  adjudged  to  him,  hr\  in  the  event  of 
the  Court  or  Judge  ordering  him  to  pay  the  cobii  of  the  cause  or 
matter,  the  amount  in  Court  shall  be  subject  to  a  lien  for  the  costs 
ordered  to  be  paid  to  any  other  party.    [369.] 

27a.  Certificate  for  payment  out.—li  after  a  CROse  or  matter  has 
been  finally  disposed  of,  by  consent  or  otherwise,  no  taxation  of 
costs  shall  be  required,  the  taxing  officer.  Master,  or  chief  clerk  (as 
the  case  may  be)  ma> ,  either  by  consent  of  the  parties,  or  on  bemg 
satisfied  that  any  party  who  has  lodged  any  money  to  the  "  Security 
for  Costs  Account "  in  such  caupe  or  matter  has  become  entitled  to 
have  the  same  paid  out  to  him,  give  a  certificate  to  that  effect,  which 
certificate  shall  be  acted  on  and  have  effect  in  aU  respects  as  if  the 
same  had  been  an  order  made  in  the  said  cause  or  matter.  IR.  8.  C 
October,  1884.) 

28.  Diteovery  in  aaiont  by  or  againt  iherijf.— In  any  action  against 
or  by  a  sheriff  in  respect  of  any  matters  connected  with  the  execution 
of  his  oflice,  the  Court  or  a  Judge  may,  on  the  application  of  either 
party,  order  that  the  affidavit  to  be  made  in  answer  either  to  interro- 
gatories or  to  an  order  for  discovery  shall  be  made  by  the  officer 
actuaUy  concerned.    [370.] 

SI.  Order  to  oppty  to  »Von<«.— This  Order  shaU  apply  to  infant 
plaintiffs  and  defendants,  and  to  their  next  friends  and  guardians 
ad  litem.    {R.  8.  C,  November,  1893.) 
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No.  Sa. 
NoTicB  icR  Intereogatokies  and  Dibcovbby. 

19    .    [Here  put  the  letter  ai\d  number.] 

In  the  High  Court  of  Justice. 
Diviuon. 

Between  A.B.,  plaintiff, 
and 

CD.,  defendant. 
Notice  filed  ,  19      . 

Take  notice  you  are  required  to  attend  the  Master  in  Chambers, 
Central  Office,  Royal  Courts  of  Justice,  Strand.  London,  on 
day  the  day  of  19     at  o'clock  in  the  noon 

on  the  hearing  of  an  application  on  the  part  of  the  that  the 

be  at  liberty  to  deliver  to  the  interrogatories  in  writing 

and  that  the  said        do  within  ten  days  answer  the  questions  in 

writing,  by  affidavit.  .    .  j 

And  that  the  answer  within  ten  days  stating  what  docu- 

ments are  or  have  been  in  his  possession  or  power  relating  to  the 
matters  in  question  in  this  action. 

Dated,  etc. 

This  notice  was  taken  out  by  of  solicitor  for 

To 
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No.  6. 
Intkbrooatobies.    [0.  31,  r.  4. J 

T    *i.    TT       r.^^    '    ^^^'^^  P»i  (f^e  letter  and  nutuber.] 
In  the  Higa  Court  of  Justice. 

Division. 

Between  A.B.,  plaintiff, 
and 
CD.,  E  F.,  and  G.H.,  defendants. 
fe^ZTcTlt.  X  ^^"'^-  °^*'"  ^bove-named  [plaintiff,  or  de- 

1.  Did  not,  etc. 
Has  not,  etc. 
etc.        etc.        etc. 

[The  defendant  E.F.  w  reyuira?  to  answer  the  in- 

terrogatoriea  numbered  .] 

[The  defendant  G.H.  is  requirk  to  answer  the  in- 
terrogatories numbered  .J 


2. 


No.  7. 
Answer  to  Ijjtebrooatories.    [O.  .31,  r.  9.] 
[Heading  as  in  Form  6.] 
The  answer  of  the  above-named  defendant  E.F   to  the  xrM^r^ 
gatones  for  h.  examination  by  the  above-named  ^  a  „t  ff  "*" 

In  answer  to  the  sa.d  mterrogatories.  I.  the  above-nameu  EF 
make  oath  and  say  as  follows  :—  ' 


No.  8. 
Affidavit  as  to  Documents.    [0.  31,  r.  13.' 
[Headin;t  ns  in  Form  5a  j 
Jyl^M^^."'T^  c/^'W»^«rJ  defendant  CD.,  make  oath  and 

1.  I  have  in  my  possession  or  power  the  documenta  relating  to 
the  matters  in  question  m  this  suit  set  forth  in  the  [i/deponent  o^ect, 

ird:!r^er:r^'-"' """  ^-^  -'  ---'  pa-T^'erS 
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3.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matter  in  question  in  this  suit  set  forth  in 
the  second  schedule  hereto. 

4.  Tho  last-mentioned  documents  were  last  in  my  possession  or 
power  {slate  when,  and  what  has  since  become  of  them,  and  in  whose 
possession  they  now  are]. 

5.  According  to  the  best  of  my  knowledge,  information,  and  belief, 
I  have  not  now,  and  never  had  in  my  possession,  custody  or  power, 
or  in  the  possession,  custody,  or  power  of  my  solicitors  or  agents, 
solicitor  or  agent,  or  in  the  possession,  custody  or  power  of  any 
other  persons  or  person  on  my  behalf,  any  deed,  account,  book  of 
account,  voucher,  receipt,  letter,  memorandum,  paper  or  writing, 
or  any  copy  of  or  extract  from  any  such  document,  or  any  other 
document  whatsoever,  relating  to  the  matters  in  question  in  this 
suit,  or  any  of  them,  or  wherein  any  entry  has  been  made  relative 
to  such  iaatters,  or  any  of  them,  other  than  and  except  the  documents 
set  forth  in  the  said  first  and  second  schedules  hereto. 

The  First  Schedule. 
Parti. 


Deterlption  oi  Document. 


Date. 


Parti. 


DMcrlptton  of  Docamoiit. 


Date. 


iHt  Second  Schedule. 


Deterlption  of  Document. 


ttete. 


S\vom,  etc. 

[NofE.— This  is  the  modified  form  prescribed  under  0.  61,  r.  33. 
For  the  original  form,  see  Stat.  R.  and  0.  (rev.),  vol.  vu.,  206.] 
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Notice  to  pboduce  Documents.    [0.  31,  r.  16.] 
[Heading  as  in  Form  5a  ] 
Take  notice  that  the  [plaintiff  or  defendant]  requires  you  to  produce 
for  his  inspection  the  following  documents  referred  to  in  your 
namely        .  •' 

Dated,  etc. 

(Signed)  ,  of 

.Agent  for  , 

Solicitor  for  the 
To 


', 


■»  ? 


f  I 


,     III 


No.  10. 

Notice  to  Inspect  Documents.    [0.  31,  r.  17.] 

[Heading  cu  in  Form  5a.] 

Take  notice  that  you  can  inspect  the  documents  mentioned  in 

your  notice  of  the  day  of  .  at  my  office  on  next 

tne  mst.,  between  the  hours  of 

?**"'*•  '"'•  Signed,  etc. 

[NoTE._This  is  the  modified  form  prescribed  under  O.  61,  r.  33 
For  the  origmal  form,  see  Stat.  R.  and  0.  (rev.),  vol.  vii..  207.] 


No.  10a. 

Notice  op  Objection  to  give  Inspection.    [0.  31,  r.  18.J 

[Heading  aa  in  Form  5a.] 

.  Ji'^'J- "*'""  /''**  **•* ,  "^^"^^  *°  «'^«  y°«  inspection  of  [if 
the  c^jeavonu  to  part  only,  insert  "  part  of  "  and  add  viz..  speoi/J^ 
the  dements  after  th.  dot.]  the  documents  mentioned  in  yoTTS 
of  the  day  of  ,  on  the  ground  that  [ifUivart^^ 

^^nue  ••  but  tjke  notice  that  you  .an  aspect  the  ^mTdeT^f 
the  documents  therein  referred  to  at,"  etc.]. 

Dated  the  ,  o-       i 

^^  '  Signed,  etc. 

[NoTE.-This  ..  an  additional  form  prescribed  under  0.  61.  r.  33.] 
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No.  16  • 

Order  fob  Delivbby  of  Intbbbooatobies.    [0.  31,  r.  1.] 

[Heading  as  in  Form  5a.] 

Upon  hearing 

It  is  ordered  that  the  be  at  liberty  to  deliver  to  the 

interrogatories  in  writing,  and  that  the  said  do  answer  the 

interrogatories  within  days,  and  that  the  costs  of  this  appli- 

I  atiou  be 
Dated,  etc. 

•  The  Official  Form  now  in  use  combines  Forms  16  and  17.  The  applioant 
may  be  ordered  to  pay  into  Court  the  sum  of  K.  or  any  less  snm,  and  may  be 
iirderwl  further  to  pay  in  an  additional  sum.     (R.  S.  C  0.  31,  r.  26.) 


No.  17.* 

Order  for  Affidavit  as  to  Documents.    [0.  31,  r.  12.] 

[Heading  as  in  Form  5a.] 

Upon  hcarinp 

It  is  ordered  that  the  do,  within  days  from  the  date 

of  this  order  answer  on  affidavit  stating  what  documents  are  or  have 
been  in  possession  or  power  relating  to  the  matters  in  question 

in  this  action,  and  that  the  costs  of  this  application  be 

Dated,  etc. 
•  See  note  to  Form  16. 


No.  18. 
Order  for  Production  and  Inspection  or  Documents. 
(R.  S.  C.  (July),  1905.)    [O.  31,  rr.  14,  18.] 
[Hexiding  as  in  Form  5a.] 
Upon  hearing  and  upon  reading  the  affidavit  of  filed 

the  day  of  19    ,  and 

It  IS  ordered  that  the  do,  at  all  seasonable  times,  on  reason- 

able notice,  produce  at  [insert  place  of  inspetiionl  situate  at 
the  blowing  document*,  uamely,  and  that  the  be  at 

liberty  to  inspect  and  peruse  the  documents  so  produced  and  to 
make  notes  of  their  contents  and  be  entitled  to  be  supplied  with 


m 
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copies  thereof  on  payment  therefor  at  the  rate  prescribed  by  Order 
LXV.,  rule  27  (18),  and  it  is  ordered  that  in  the  meantime  all  further 
proceedings  be  stayed,  and  that  the  costs  of  this  application  be 
Dated,  etc. 


n 


Ifllj 


No.  19. 
Order  for  Production  (Underwriters).    [O.  31.] 
[Heading  as  in  Form  5a.] 
Upon  hearing  and  upon  reading 

It  is  ordered  that  the  plaintiff  and  all  persons  interested  in  these 
proceedings  and  in  the  insurance  the  subject  of  this  action  do  pro- 
duce and  show  to  the  defendant,  his  solicitors  or  agents  upon  oath 
all  insurance  slips,  policies,  letters  of  instruction,  or  other  orders  for 
effecting  such  slips  or  poUcies,  or  relating  to  the  ihsurance  or  the 
subject-matter  of  the  insurance  on  the  ship  or  the  cargo  on 

board  thereof,  or  the  freight  thereby,  and  also  aU  documents  relating 
to  the  sailing  or  alleged  loss  of  the  said  ship,  the  cargo  on  board 
thereof  and  the  freight  thereby,  and  all  letters  and  correspondence 
with  any  person  or  persons  in  any  manner  relating  to  the  effecting 
the  insurance  on  the  said  ship,  the  cargo  on  board  thereof,  or  the 
freight  thereby,  or  any  other  insurance  whatsoever  effected  on  the 
said  ship,  or  the  cargo  on  board  thereof,  or  the  freight  thereby  on 
the  voyage  insured  by,  or  relating  to  the  poUcy  sued  upon  in  this 
action,  or  any  other  policy  whatsoever  effected  on  the  said  ship,  or 
the  cargo  on  board  thereof,  or  the  freight  thereby  on  the  same 
voyage.    Also  all  correspondence  between  the  captain  or  agent  of 
the  vessel  and  any  other  person,  with  the  owner  or  any  person  or 
persons  previous  to  the  commencement  of  or  during  the  voyage 
upon  which  the  aUeged  loss  happened.    Also  all  protest*,  surveys, 
log  books,  charterparties.  tradesmen's  biUs  for  repairs,  average 
statements,  letters,  invoices,  bills  of  parcels,  bills  of  lading,  mani- 
fests, accounts,  accounts-current,  accounts-sales,  bills  of  exchange, 
receipts,    vouchers,    books,    documents,    correspondence    papers! 
and  writings  (whether  originals,  duplicates,  or  copies  respectively),' 
which  now  are  in  the  custody,  possession,  or  power,  of  the  said 
plaintiff  and  the  said  other  persons  as  aforesaid,  his,  or  their,  or  any 
or  either  of  their  brokers,  >ohcitor»,  or  agents,  in  any  way  relating 
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or  referring  to  the  matters  in  question  in  this  action,  with  liberty 
for  the  defendant,  his  solicitors,  or  agents  to  inspect  and  take  copies 
of  or  extracts  from  the  same  or  any  or  either  of  them,  and  that  in 
the  like  manner  the  plaintiff  and  the  said  other  persons  as  aforesaid 
do  account  for  all  such  documents  as  were  once,  but  are  not  now, 
in  his,  theur,  or  any  or  either  of  their  possession,  custody,  or  power, 
and  that  in  the  meantime  all  further  proceedings  bo  stayed,  and 
that  the  costs  of  and  occasioned  by  this  application  be  . 

Dated,  etc. 

[Note.— This  is  the  modified  form  prescribed  under  0.  61,  r.  33. 
For  the  original  form,  see  Stat.  R.  and  O.  (rev.),  vol.  vii.,  271.  The 
form  of  the  order  was  considered  by  the  Court  of  Appeal  in  ChitM 
Transpacific  Steamship  Co.  v.  Commercial,  Union  Assurance  Co. 
(1881),  8  Q.  B.  D.  142.] 


No.  57d. 


Summons  for  PBOoucrnoN  ov  Ships'  Papers. 

[Heading  as  in  Form  5a.] 

Let  all  parties  concerned  attend,  etc.,  on  day  the 

day  of  19    ,  at  o'clock  in  the  noon  on  the  hearing 

of  an  application  on  the  part  of  the  defendant  that  the  plaintiff  and 
all  persons  interested  in  these  proceedings  and  in  the  insurance,  the 
subject  of  this  action,  do  produce  and  show  to  the  defendant 
solicitors  or  agents  upon  oath  all  insurance  slips,  policies,  letters  of 
instruction  or  other  orders  for  effecting  such  slips  or  policies,  or 
relating  to  the  insurance  or  the  subject-matter  of  the  insurance  on 
the  ship  "  ,"  or  the  cargo  on  bond  thereof,  or  the  freight 

thereby,  and  also  all  docomenta  relating  to  the  sailing  or  alleged  loss 
of  the  said  ship,  the  cargo  on  board  thereof  and  the  freight  thereby, 
and  all  letters  and  correspondence  with  any  person  or  persons  in  any 
matter  relating  to  the  effecting  the  insurance  on  the  said  ship,  the 
cargo  on  board  thereof  or  the  freight  thereby,  or  any  other  insurance 
whatsoever  effected  on  the  said  ship  or  the  cargo  on  board  thereof 
or  the  freight  thereby  on  the  voyage  insured  by  or  relating  to  the 
policy  sued  upon  in  this  action  or  any  other  policy  whatsoever 
effected  on  the  said  ship,  or  the  cargo  on  board  thereof  or  the  freight 
thereby  on  the  same  voyage.    Also  all  correspondence  between  the 
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captain  or  agent  of  the  vessel  and  any  other  person  with  the  owner 
or  any  person  or  persons  previous  to  the  commencement  of  or  during 
the  voyage  upon  which  the  alleged  loss  happened.  Also  all  protests, 
surveys,  log-books,  charter-parties,  tradesmen's  bills  for  repairs, 
average  statements,  letters,  invoices,  bills  of  parcels,  bills  of  lading, 
manifests,  accoimts,  accounts-current,  accounts-sales,  bills  of  ex- 
change, receipts,  vouchers,  books,  documents,  powers  of  attorney, 
correspondence,  papers  and  writings  (whether  originals,  duplicates, 
or  copies  respectively)  which  now  are  in  the  custody,  possession,  or 
power  of  the  plaintiff  and  the  said  other  persons  as  aforesaid,  his 
or  their  or  any  or  either  of  their  brokers,  solicitors,  or  agents,  in  any 
way  relating  or  referring  to  the  matters  in  question  in  this  action, 
with  liberty  for  the  defendant  solicitors  or  agents  to  inspect 

and  take  copies  of  or  extracts  from  the  same  or  any  or  either  of 
them,  and  that  in  the  like  manner  the  plaintiff  and  the  said 

other  persons  as  aforesaid  do  respectively  account  for  all  such  docu- 
ments as  were  once  but  are  not  now  in  his,  their,  or  any  or  either  of 
their  possession,  custody,  or  power,  and  that  in  the  meantime  all 
further  proceedings  be  stayed,  and  that  the  costs  of  and  occasioned 
by  this  application  may  be  costs  in  the  action. 

Dated  the 

This  summons  was  taken  out  by,  etc. 

To 

[NoTB.— This  ia  an  additional  form  prescribed  under  O.  61,  r.  33.] 


No.  63. 
Summons  for   Discovery   op   Documents  (Chancery   Form). 

[0.  31,  r.  12.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
Ur.  Justice 

concerned  attend  at  the  chambers  of  the  Judge, 

,  Royd  Courts  of  Justice,  Strand,  London,  on 

■7  '^  ,  19    ,  at  o'clock  in  the  foraaoon 

_  of  an  application  on  the  part  of  .    That  the 

may  be  ordered  within  days  after  service  of  the  order 

to  be  made  herwm  to  make  and  file  a  full  and  sufficient  affidavit 

nuting  whether  he  baa  or  has  bad  in  his  possession  or  power  any 


Let  aU 
Room  No. 
day  the 
on  the 
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and  if  any  what  documents  relating  to  the  matters  in  question  m 
this  action  and  accounting  for  the  same.    And  that  the  said 
may  be  ordered  at  all  seasonable  times  upon  reasonable  notice  to 
produce  at  the  office  of  his  solicitor  Mr.  ,  situate  at  . 

The  documents  which  by  such  affidavit  shaU  appear  to  be  m  his  pos- 
session  or  power  except  such  of  them,  if  any,  as  he  may  by  such 
affidavit  object  to  produce  and  that  the  applicant  his  soUcitor  and 
agent  may  be  at  liberty  to  inspect  and  peruse  the  documents  so 
produced  and  to  take  copies  and  abstracts  thereof  and  extracts 
therefrom  as  the  applicant  shaU  be  advised.  And  that  the 
may  be  ordered  to  produce  the  said  documents  upon  any  examination 
of  witnesses  in  this  action  and  at  the  trial  thereof  as  the  apphcant 
shall  require  and  that  the  appUcant  may  be  at  Uberty  to  make  such 
further  application  as  to  all  or  any  of  the  documents  mentioned  in 
such  affidavit  as  he  may  be  advised. 

Dated  the  day  of  19    . 

This  summons  was  taken  out  by  of  agent  for 

solicitor  for  the  applicant. 

To  the  [plaintiff  or  defendant]  and  to  M. 

[Note.— This  is  an  additional  form  prescribed  under  0.  61,  r.  33, 
but  the  appUcation  would  ordinarily  be  made  by  subsequent  notice 
under  the  Summons  for  Directions,  Form  4e,  tufra.  At  the  hearing 
of  the  appUcation  the  Master  will  (see  O.  31,  r.  26)  consider  as  to 
ordering  the  applicant  to  pay  into  Court,  to  a  separate  account  m 
the  action  called  "  Security  for  costs  account,"  the  sum  of  6(.  or 
any  less  sum,"  and  the  appUcant  may  be  ordered  further  to  pay  in 
an  additional  sum.] 

No.  64. 

Order  tor  Affidavit  and  Inspection   of  Docdmknts-O.nk 

Deponent  (Chancery  Form).    [0.  31,  r.  12.] 

In  the  High  Court  of  Justice. 
Chancerv  Division. 


his  soUcitor 


Mr.  Justice 
Between 


at  Chambers, 
day,  the 

and 


19 

day  of 
plwntiff, 


No. 
19 


defendant. 
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Upon  the  application  of  the  plaintiff  [or  defendant]  by  notice  for 
further  directions  dated  the  .  19    ,  and  upon  hearing  th 

sohcitor  fortheapplicant  andforthe  .  and  upon  reading et 
[./  securuy  be  ordered]  It  is  ordered  that  the  plaintiff  [or  defendant 
~mnK]  do  pay  into  Court  to  the  credit  of  this  action  "  Security 
for  costs  account"  the  sum  of  /..  and  that  the  plain'ffTi 

defendant-na,„.]  do  within  days  after  service  of  this  ord^ 

and  a  copy  of  the  receipt  for  such  payment  into  Court  Lake  a„d 
file  a  full  and  sufficient  affidavit  stating  whether  he  has  0"^;   ^ 

o  tt  ^T''°°  °'  ^"^"'  "°^  ^""^  <"  '^y)  ^^^*  «l«'"'°^'^t«  relating 
to  the  matters  m  question  in  this  action  and  accounting  for  the  same 

Z  dotn.  ?'°'"'"n  "'l'^  ""'""^^  ^*  •«  °^^«^«d  that  the  plaintiff 
[or  defendant-name]  do  within  days  after  service  of  this 

order  make  and  file  a  full  and  sufficient  affidavit  stating  iLt 
prevtous  paragraph]  and  it  is  ordered  that  the  said  do  Vt  2 

seasonable  times  upon  reasonable  notice  produce  at  the  office  of 
„ffiH     '/rn         '«'t»ateat  .the  documents  which  by  such 

affidavit  shall  appear  to  be  in  his  possession  or  power  except  such  of 
the  ^me  (1   any)  as  he  may  by  such  affidavit  object  to^roduce 
Andtheappbcant     hissolicitor     andagent     are  to  be  at  liberty  to 
inspect  and  peruse  the  documents  so  produced  and  to  make  S 
of  their  contents  and  be  entitled  to  be  supplied  with  coZ  the^ 
^liT'T'^^'^^^-^^^^^-Mo.nt    shaUbeadvisedonJaym^ 
therefor  at  the  rate  prescribed  by  Order  65,  rule  27  (18) 

unt  «;V'  "''^^^^t*^**.*^'  ^"^  P'^"''«  '^'  «^^^  documents 

thelJ  Z  r'^T"''  °*  ^'^''^<>  m  this  action  and  at  the  trial 

at  hberty  to  make  such  further  application  as  to  all  or  any  of  the 
documents  mentioned  in  such  affidavit  as  he  may  be  advised 
Master. 

[NoTE^-This  form  is  not  part  of  the  Appendix  to  R.  S.  0.    The 
order  18  drawn  up  in  the  Judges' chambers] 

^  No.  65. 

THAxOvfn  ""''"  ^.n  ^^'^^^'^^  o.  Documents-More 
THAN  One  Deponent  (Chancery  Form).    [O.  31,  r.  12.] 

[Heading  and  title  as  in  Form  64.] 

Upon  the  application  of  the  plaintiff  [or  defendant]  by  notice  for 
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further  directions  dated  the  .  19    .  and  upon  hearing  the 

Bolicitor    fortheappUcant    and  for  the  ,  and  upon  reading,  etc. 

[ifsecurUy  be  ordered]  It  is  ordered  that  the  plaintiffs  [or  defendants 
-names]  do  pay  into  Court  to  the  credit  of  this  action,  "  Security 
for  costs  account,"  the  sum  of  l,  and  that  the  plaintiffs  [or 

defendantft-nojnes]  do  within  days  after  service  of  this  crier 

aud  a  copy  of  the  receipt  for  such  payment  into  Court,  make  and 
file  a  full  and  sufficient  affidavit  or  fuU  and  sufficient  affidavits, 
stating  whether  they  have  or  have  had  in  the  possession  or  power 
of  them  or  any  [or  either]  of  them  any,  and  (if  any)  what,  documents 
relating  to  the  matters  in  question  in  this  action,  and  accounting 

for  the  same. 

[//  securUy  be  not  ordered  say,  instead  of  previous  paragraph}— 
and  the  Judge  dispensing  with  security  It  is  ordered  that  the  plain- 
tiffs [or  defendants— nomcs]  do  within  days  after  service  of 
this  order  make  and  file  a  fuU  and  sufficient  affidavit  or  full  and 
sufficient  affidavits  stating  etc.  [as  in  previous  paragraph]. 

And  it  is  ordered  that  the  said  plaintiffs  [or  defendants]  do  at  aU 
seasonable  times  upon  reasonable  notice  produce  at  the  office  of 
solicitor      situate  at  ,  the  documents  which  by  such 

affidavit  or  affidavits  shaU  appear  to  be  in  the  possession  or  power 
of  them  or  .my  [or  either]  of  them  except  such  of  the  same  (if  any) 
as  they  or  any  [or  either]  of  them  may  by  such  affidavit  or  affidavits 
object  to  produce.  And  the  applicant  solicitor  and  agent  are  to 
be  at  liberty  to  inspect  and  peruse  the  documents  so  produced,  and 
to  make  notes  of  their  contents  and  be  entitled  to  be  supplied 
with  copies  thereof  and  extracts  therefrom  as  the  applicant 
shall  be  advised  on  payment  therefor  at  the  rate  prescribed  by 

0.  65,  r.  27  (18). 

And  it  is  ordered  that  the  said  plaintiffs  [or  defendants]  do  pro- 
duce the  same  documents  upon  any  examination  of  witnesses  in 
tliis  action  and  at  the  trial  thereof  as  the  appUcant  shaU  require. 
And  the  applicant  to  be  at  liberty  to  make  such  further  application 
us  to  all  or  any  of  the  documents  mentioned  in  such  affidavit  or 
ar.idavits  as  may  be  advised. 

Master. 


1  Note.— This  form  is  not  part  of  the  Appendix  to  R.  S.  C. 
order  is  drawn  up  in  the  Judges'  chambers.] 
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Summons  to 


No.  66. 

'  isibER  Sufficiency  of  Affidavit  of  Documents 
(Chancery  Form).    [0.  31,  r.  13.] 
[Heading  and  title  as  in  Form  63.] 
Let  all  parties,  etc.  [as  in  Form  63]  on  the  hearing  of  an  appli- 
cation  on  the  part  of  to  consider  the  sufficiency  of  the  affidavit 

of  the  as  to  the  documents  in  h     possession,  ^iled  the 

day  of  19    ,  and  that  the  said  may  be  ordered  to  pay 

to  the  appUcant  the  costs  of  this  application  and  consequent  thereon 
Dated  the  day  of  19    . 

This  summons  was  taken  out,  etc.  [as  in  Form  63]. 
To  the  [plaintifi  or  defendant]  and  to  M.  his  solicitor      or 

agent    . 

[Note.— This  is  an  additional  form  prescribed  under  O.  61  r  33 
but  the  application  would  ordinarUy  be  made  by  subsequent'notice 
(Form  4e,  supra)  under  the  Summons  for  Directions.] 


!  II 


M 


1 


i  ^ 


1      I 


No.  67. 
Order   when   Affidavit  as   to  Documents  held  to  bx 
insufficient  (Chancery  Form).    [O.  31,  r.  13  (notes).] 
[Heading  and  title  as  in  Form  64.] 
Upon  the  application  of  the  plaintiff  [or  defendant]  under  the 
summons  for  directions  by  notice  dated  the  19    ,  and  upon 

hearing  the  soUcitor  for  the  appUcant  and  for  the  '  and  unon 
reading,  etc.  *^ 

r  '^!'^/"!*««  ^^'"?  "*  °P'n'"n  that  the  said  affidavit  of  the  plaintiff 
[Of  defendant]  is  insulRciont  and  the  plaintiff  [or  defendant]  by  his 
solicitor  now  applying  for  further  t-mo  to  file  a  full  and  sufficient 
affidavit  It  IS  ordered  that  the  time  within  which  the  plaintiff  [or 
defendant]  is  to  file  a  full  and  sufficient  affidavit  pursuant  to  the  said 
order  dated  the  be  enlarged  to  the  19    .     And  it  is 

ordered  that  the  costs  of  this  application  bo 
M:ister. 

INoTE.— Tliis  form  is  not  part  of  the  Appendix  to  R.  S  C     The 
order  is  drawn  up  in  the  Judges'  chambers.] 


APPENDIX  C 

RULES  OF  THE  COUNTY  COURT,  ENGLAND 

ORDER  XVI 
Discovery  and  Inspection 
1.  /n(erroffatonc.-Any  party  to  any  action  or  matter  may. 
wthout  fUing  an  affidavit,  by  leave  of  the  Court,  ^^'^^rl^'TZ 
Ratories  in  writing  for  the  exammation  of  any  one  or  more  of  the 
oDDOsite  parties;    and  such  interrogatories  when  dehvered  shall 
have  a  note  at  the  foot  thereof,  stating  which  of  such  mterrogatones 
each  of  Buch  parties  is  to  answer:    Provided  that  -tmogjtones 
which  do  not  relate  to  any  question  in  the  action  or  matter  shall  be 
deemed  irrelevant,  notwithstanding  that  they  might  be  admissible 
on  the  oral  cross-examination  of  a  witness. 

2.  Ord^  to  be  drawn  by  regUtrar  and  ,erved.-U  leave  bo  granted, 
an  order  shall  be  drawn  up  by  the  registrar  and  8crv«i  by  the  appli- 
cant on  the  party  against  whom  the  order  is  made  Such  order  shaM 
be  according  to  the  form  in  the  Appendix,  and  shall  spec  fy  the 

number  of  days  within  which  the  ''^^"^^^^^''^T iJlll^Z 
by  the  applicant,  and  also  the  time  withm  which  the  affidavit  in 

answer  is  to  be  Bled. 

3.  Particular  interrogatories  to  be  ,ubmiUed.  Mat(er$  to  be  con- 
si,lcrrd.-On  an  application  for  leave  to  deliver  'n^"«g»*°"«»  ^J" 
particular  interrogatories  proposed  to  be  delivered  shaU  be  sub- 
mitted to  the  Court.  In  deciding  upon  such  appUcation,  the 
Court  shall  take  into  account  any  offer  which  may  bo  made  by  the 
party  f^ouRht  to  be  interrogated,  to  deliver  particular*,  or  to  make 
admissions,  or  to  produce  documents  relating  to  the  subject  m 
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question  or  any  of  them;  and  shall  also  consider  whether  tU 
application  has  been  made  too  early  in  the  proceedings  il  the  act  o„ 
or  matter,  or  too  late  to  allow  of  the  answers  being  used  at  t! 
hearmg;  and  leave  shall  be  given  as  to  such  only  'f  7M^ 
gatones  submitted  as  the  Court  considers  necessa^e  ther  fo  X 
posmg  fairly  of  the  action  or  matter,  or  for  savingTosts 

4.  Costa  of  improper  inter  rogatories. -In  adjusting  the  costs  of  th« 
action  or  matter  mquiry  shall,  at  the  instance  of  any  par^y  be  mad 
into  the  propriety  of  exhibiting  interrogatories;  and  if  it  is  1 
opinion  of  the  registrar  on  taxation,  or  of  the  Judge  either  Jfl, 
^thout  an  application  for  inquiry,  that  such  i^Sog  torieThav" 
been  exhibited  unreasonably,  vexatiously.  or  at  implper  lem^^ 
t  7*l7,^^°"«f  by  the  said  interrogatories  and  the  ans^rs 
thereto  shall  be  paid  in  any  event  by  the  party  in  fault. 

5.  7«terr«^atorte*. /Of  mo/.-Interrogatories  shall  be  according  to 
laytTui;:/'^  ^^^"'"'  "'*'  ^"^^  ^"'«*^-«  -  --mstaL!: 

whether  incorporated  or  nit,  o^anTol^  Zl  T^^ZZ' 
powered  by  law  to  sue  or  be  sued,  whether  in  its  own  name  or  L  t^« 
name  of  any  officer  or  other  person,  any  oppositeTa^Z  ap^^ 
for  an  order  allowmg  him  to  deUver  interrogat  .rles^o  Ly  meS 

z  ir  aic^^Jngr"^'''  ^^'"^^°^' " '-'''  ^^^  -  '^^^y 

7.  Objection  to  answer -.kny  objection  to  answer  any  one  or  more 
of  several  interrogatories,  on  the  ground  that  it  or  they  is  or  Le 
scandalous  or  irrelevant,  or  not  bond  fide  for  the  purpose  of  t"e 
mTi  T  T.     :*  r  *''''*  *''  """"« '"'^"•"'*  '"t"  are^not's^ffid  ntl 

J.  Affidavit  in  a»*t«T.-Interrogatorie8  shall  be  answered  bv 
afhdavit  according  to  the  form  in  the  Appendix  with  such  LrT-f  ^ 
as  circumstances     ay  require.    Such  aLav.^^hall  ^  ^^^17; 
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copy  thereof  deUvered  to  the  party  interrogating  within  the  time 
named  in  the  order  giving  leave  to  interrogate. 

9  Further  answer.—li  any  person  interrogated  omits  to  answer, 
or  Inswers  insufficiently,  the  party  interrogating,  after  giving  to 
such  person  two  clear  days'  notice  of  the  time  and  place  at  which 
he  intends  to  apply,  may  apply  to  the  Court  for  an  order  requ^mg 
him  to  answer,  or  to  answer  further,  as  the  case  may  be.  And  an 
order  may  be  made  requiring  him  to  answer,  or  to  answer  further, 
cither  by  affidavit  or  vivd  voce  examination  before  the  Court,  as  the 
Court  may  direct. 

10.  Discovery  of  documerUs.— Any  party  to  any  action  or  matter 
may,  without  filing  any  affidavit,  apply  to  the  Court  for  an  order 
directing  any  other  party  to  the  action  or  matter  to  make  discovery 
on  oath  of  the  documents  which  are  or  have  been  in  his  possession 
or  power  relating  to  any  question  therein.    On  the  hearing  of  such 
application  the  Court  may  either  refuse  or  adjourn  the  same,  if 
satisfied  that  such  discovery  is  not  necessary  or  not  necessary  at 
that  stage  of  the  action  or  matter,  or  make  such  order,  either  generally 
or  limited  to  certain  classes  of  documents,  as  the  Court  may  m  its 
discretion  think  fit.    Provided  that  discovery  shaU  not  be  ordered 
when  and  so  far  as  the  Court  is  of  opinion  that  it  is  not  necessary 
either  for  disposing  fairly  of  the  action  or  matter,  or  for  saving  costs. 
If  an  order  is  made  it  shaU  be  drawn  up  by  the  registrar  and  served 
by  the  applicant  on  the  party  against  whom  the  ordor  is  made. 
Such  order  shall  be  according  to  the  form  in  the  Appendix,  and  shall 
specify  the  time  within  which  the  affidavit  in  answer  is  to  be  filed. 

11.  ObjeaUm  to  discover  document».—1hB  affidavit  to  be  made  by 
a  party  agains*  whom  such  order  as  is  mentioned  in  the  last  pre- 
ceding rule  has  been  made,  shall  specify  which,  if  any,  of  the  docu- 
ments therein  mentioned  he  objects  to  produce,  and  on  what  grounds, 
and  it  shall  be  according  to  the  form  in  the  Appendix,  with  such 
variations  as  circumstances  may  require.  Such  affidavit  shall  be 
filed  and  a  copy  thereof  delivered  to  the  party  who  obtains  the  order 
within  the  time  named  in  the  order. 

12.  Production  o/document*.— The  Court  may,  at  any  time  during 
the  pendency  of  any  action  or  matter,  order  the  production  upon 
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oath,  by  any  party  thereto,  of  such  of  the  documents  in  his  possession 
or  power  relating  to  any  question  in  such  action  or  matter  as  the 
Court  may  direct ;  and  the  Court  may  deal  with  such  documents. 
When  produced,  m  such  manner  as  may  be  just. 

13.  Inspeaion  of  documetds  referred  to  in  particulars,  notices  or 
affidamts.-Any  party  to  an  action  or  matter  may  at  any  time  rive 
notice  m  writing  to  any  other  party  in  whose  particulars,  notic 
or  affidavits  reference  is  made  to  any  document,  to  produce  such 
document  for  the  inspection  of  the  party  giving  such  notice,  and  to 
permit  him  to  take  copies  thereof;  and  any  party  not  complying 
with  such  notice  shall  not  afterwards  be  at  liberty  to  put  any  such 
document  in  evidence  on  his  behalf  in  such  action  or  matter,  unless 
he  satisfies  the  Court  that  such  document  relates  only  to  his  own 
title,  he  being  a  defendant  to  the  action  or  matter,  or  that  he  had 
some  other  cause  or  excuse  which  the  Court  deema  sufficient  for  not 
complying  with  such  notice  ;  in  which  case  the  Court  may  allow  the 
same  to  be  put  m  evidence  on  such  terms  as  to  costs  and  otherwise 
as  the  Court  may  think  fit.  "^nerwise 

14.  Notice  under  preceding  nife.-Notice  to  any  party  to  produce 
any  documents  under  the  last  preceding  rule  shall  be  according  to 

maytTuiir        ''''''''''  "'*'  "*''  ^''"^^'^'^^  "  circumstance 

15.  Time  within  which  inspection  is  to  be  given.  Place  of 
tnspectton.-The  party  to  whom  such  notice  is  given  shM  ZlZ 
two  days  from  the  receipt  of  such  notice,  if  aTthe  dtultS 
therem  referred  to  have  been  set  forth  by  him  in  such  affidlvH 
as  ,s  mentioned  in  Rule  11  of  this  Order,  op  if  any  ofThe 
documents  referred  to  in  such  notice  have  not  been  set  forth 
by  him  m  any  such  affidavit,  then  within  four  days  from  the 
receipt  of  such  notice,  deliver  to  the  party  giving  the  sl^e  a  notic^ 

tating  a  time  withm  three  days  from  the  delivery  thereof  at  which 
the  documents,  or  such  of  them  as  he  does  not  object  to  produce 
may  be  inspected  at  the  office  of  his  solicitor,  or  in  the  case  of  bankeS 
books  or  other  books  of  account,  or  books  in  constant  use  for  Z 
purposes  of  any  trade  or  business,  or  in  case  the  party  is  not  acting 
by  a  solictor,  at  the.r  usual  place  of  custody,  and  .stiing  which  {^ 
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any)  of  the  documents  he  objects  to  produce,  and  on  what  grounds. 
Such  notice  shall  be  according  to  the  form  in  the  Appendix,  with 
such  variations  as  circumstances  may  require. 

16.  Order  fffr  inspeclion.-{l)  If  any  party  served  with  notice 
under  Rule  13  of  this  Order  omits  to  give  such  notice  of  a  time  f oi 
inspection,  or  objects  to  give  inspection,  or  ofEers  mspection  else- 
where than  is  provided  by  Rule  15,  the  Court  may,  on  the  application 
of  the  party  desiring  it,  make  an  order  for  inspection  at  such  place 
and  in  such  manner  as  the  Court  may  think  fit :  Provided  that  the 
order  shall  not  be  made  when  and  so  far  as  the  Court  is  of  opmion 
that  it  is  not  necessary  either  for  disposing  fairly  of  the  action  or 
matter,  or  for  saving  costs. 

(2)  Any  application  to  inspect  documents,  except  such  as  are 
referred  to  in  the  particulars,  notices,  or  affidavits  of  t^e  party 
against  whom  the  appUcation  is  made,  or  disclosed  m  his  affidavit 
of  documents,  shaU  be  founded  upon  an  affidavit  showmg  of  what 
documents  inspection  is  sought,  that  the  party  applying  is  entitled 
to  inspect  them,  and  that  they  are  in  the  possession  or  power  of  the 
other  party.    The  Court  shall  riot  make  an  order  for  mspection  of 

such  documents  when  and  so  far  as  the  Court  is  of  opimon  that  it  is 

not  necessary  either  for  disposing  fairly  of  the  action  or  matter,  or 

for  saving  costs. 

17.  Inspection  of  Court  rdU.-ln  any  pending  action  or  matter  an 
order  upon  the  lord  of  a  manor  to  aUow  limited  inspection  of  the 
Court  roUs  may  be  made  on  the  appUcation  of  a  copyhold  tenant 
supported  by  an  affidavit  that  he  has  appUed  for  mspecUon,  and  that 
the  same  has  been  refused. 

18.  Aaiom  against  or  by  sheriff  or  high  baUiff. -In  an  action 
against  or  by  a  sherifi  or  high  bailiff,  or  other  officer  dischargmg  the 
like  functions,  in  respect  of  any  matters  connected  with  the  execution 
of  his  otfice,  the  Court  may,  on  the  application  of  either  party,  order 
that  the  affidavit  to  be  made  in  answer  either  to  interrogatories  or  to 
an  order  for  discovery  shall  be  made  by  the  officer  actually  concerned. 

19.  (1)  Verified  coptc*.— Where  inspection  of  any  business  books 
is  applied  for.  the  Court  may.  if  it  thinks  fit,  instead  of  ordering 
inspection  of  the  original  books,  order  a  copy  of  any  entries  therein 
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to  b  •  lurnished  and  verified  by  the  affidavit  of  some  person  who  has 
examined  the  copy  with  the  original  entries,  and  such  affidavit  shall 
state  whether  or  not  there  arc  in  the  original  book  any  and  what 
erasures,  interlineations,  or  alterations.  Provided  that,  notwith- 
standing that  such  copy  has  been  supplied,  the  Court  may  order 
inspection  of  the  book  from  which  the  copy  was  made. 

(2)  Privilege. — Where  on  an  application  for  an  order  for  inspection 
privilege  is  claimed  for  any  document,  the  Court  may  inspect  the 
document  for  the  purpose  of  deciding  as  to  the  validity  of  the  claim 
of  privilege. 

(3)  Inquiry  as  to  present  or  past  possession  of  specified  documents.— 
The  Court  may,  on  the  application  of  any  party  to  an  action  or 
matter  at  any  time,  and  whether  an  affidavit  of  documents  has  or 
has  not  been  already  ordered  or  made,  make  an  order  requiring  any 
other  party  to  state  by  affidavit  whether  any  specific  documents, 
to  be  specified  in  the  application,  are  or  have  at  any  time  been  in 
his  possession  or  power ;  and  if  not  then  in  his  possession,  when  he 
parted  with  the  same,  and  what  has  become  thereof.  Such  applica- 
tion shall  be  made  on  affidavit  stating  that  in  the  belief  of  the 
deponent  the  party  against  whom  the  application  is  made  has  or 
has  at  some  time  had  in  his  possession  or  power  the  documents 
specified  in  the  application,  and  that  they  relate  to  the  matters  in 
question  in  the  action  or  matter,  or  to  some  of  them. 

20.  Premature  discovery. ~li  a  party  from  whom  discovery  of  any 
kind  or  inspection  is  sought  objects  to  the  same  or  any  part  thereof, 
the  Court  may,  if  satisfied  that  the  right  to  the  discovery  or  inspec- 
tion sought  depends  on  the  determination  of  any  issue  or  question 
in  dispute  in  the  action  or  matter,  or  that  for  any  other  reason  it  is 
desirable  that  any  issue  or  question  in  dispute  in  the  action  or  matter 
should  be  determined  before  deciding  upon  the  right  to  the  discovery 
or  inspection,  order  that  such  issue  or  question  be  determined  first, 
and  reserve  the  question  as  to  the  discovery  or  inspection. 

21.  Non-compliance  vHh  order.— li  any  party  fails  to  comply  with 
an  order  to  answer  interrogatories,  or  for  discovery  or  inspection  of 
documents,  he  shall  be  liable  to  attachment,  andcvery  such  order 
«liall  be  indorsed  with  a  notice  according  to  the  form  in  the  Appendix. 
[Amended,  1&08.] 
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22.  Security  for  costs. — In  every  action  or  matter  the  costs  of 
discovery,  by  interrogatories  or  otherwise,  shall,  unless  otherwise 
ordered  by  the  Court,  be  secured  in  the  first  iustance  as  provided  by 
Rule  23  of  this  Order,  by  the  party  seeking  such  discovery,  and  shall 
be  allowed  as  part  of  his  costs,  where,  and  only  where,  such  dis- 
covery appears  to  the  Judge  at  the  trial,  or,  if  there  is  no  trial,  to  the 
registrar  on  taxatiott,  to  have  beei  reasonably  asked  for. 

23.  Amount  of  security.— (I)  Any  party  seeking  discovery  by 
interrogatories  or  otherwise  may  be  ordered  upon  making  applica- 
tion for  discovery  to  pay  into  Court,  in  the  case  of  interrogatories 
the  sum  of  twenty  shillings,  and  if  the  number  of  folios  exceeds  five, 
the  further  sum  of  two  shillings  for  each  additional  folio,  or  in  the 
case  of  discovery  otherwise  than  by  interrogatories  the  sum  of 
twenty  shillings,  or  (in  either  case)  any  less  sum,  or  such  additional 
sura  as  the  Court  shall  direct. 

(2)  An  order  for  discovery  shall  state  the  amount  ordered  to  be 
paid  into  Court,  or  that  payment  into  Court  is  dispensed  with ;  and 
where  payment  into  Court  is  ordered  the  party  seeking  discovery 
shall,  with  his  interrogatories  or  order  for  discovery,  serve  a  copy  of 
the  receipt  for  the  payment  into  Court,  and  the  party  from  whom 
discovery  is  sought  shall  not  be  bound  to  answer  or  make  discovery 
unless  and  until  the  said  copy  has  been  served.    [Amended,  1908.] 

24.  Payment  mU  of  amount  paid  in  as  security.— Vvleas  the  Court 
otherwise  orders,  the  amount  paid  in  under  the  last  preceding  rule 
in  any  action  or  matter  shall  after  the  action  or  matter  has  been 
finally  disposed  of  be  paid  out  to  che  party  by  whom  the  same  was 
paid  in,  on  his  request,  or  to  his  solicitor  on  such  party's  written 
authority,  except  in  the  event  of  his  being  ordered  to  pay  costs,  in 
which  case  the  amount  in  Court  shall  be  subject  to  a  lien  for  the  costs 
ordered  to  be  paid  to  any  other  party.  Provided,  that  if  after  the 
action  or  matter  has  been  finally  disposed  of,  by  consent  or  otherwise, 
no  taxation  of  costs  is  required,  the  registrar  shall,  by  consent  of  the 
parties,  or  on  being  satisfied  that  the  party  by  whom  the  amount 
was  paid  in  is  entitled  thereto,  pay  out  the  same  to  such  party,  or  to 
Ills  solicitor  on  such  written  authority  as  aforesaid. 

24a.  Costs  of  discovery  in  actions  under  lOJ.    51  «fc  52  Vict.  c.  4.3, 

*.  ilO.— Where  the  amount  rccovurcJ,  or  in  the  case  of  a  defendant 
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Rule  23  o  this  Order,  or  so  much  thereof  as  the  Court  may  direct 
ordered,  by  mterrogatories  or  otherwise;    but  no  further  costTd 

UrofXtt  ''  r^^'-  ^T'  *^^  '^''^  certiiieT^nder  str 
119  of  the  Act.  or  by  a  special  order  of  the  Judge  made  upon  con- 
siderat.on  of  the  facts  of  the  particular  case,  in  either  of  whlh  cases 

ztr%::!^,i,T''  '^ '''  --''' ''-''''  ^  ''^  -'^^fi-- « 

^  Order  to  apply  to  infants.-ma  Order  shall  apply  to  infant 
plamtiffs  and  defendants  and  their  next  friends  TnVguarZ! 
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APPENDIX  D 

FORMS  IN  USE  IN  THE  COUNTY  COURT.  ENGLAND 

No.  102a  tmtead  0/102.    [1908.] 

Order  por  Delivery  of  Interrogatories.    [0. 16,  r.  2,  23a  (3).] 

In  the  County  Court  of        holden  at 

No.  of  Plaint 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

Upon  hearing 

It  is  ordered  that  the  on  payment  of  the  sum  of  into 

Court  [or  without  giving  security]  be  at  Uberty  within  days 

from  the  date  of  this  order  to  deUver  to  the  interrogatories  in 

writing,  and  that  the  said  do  answer  the  inteirogatoriM  in 

writing,  and  return  such  answer  to  me  for  filing  within  days 

from  the  service  of  this  order  [add.  where  paymeta  into  Court  ordered, 

and  a  copy  of  the  receipt  for  payment  into  Court]  upon  him,  and 

that  the  costs  of  this  application  be 

Dated  this         day  of        .  . 

Registrar. 

Hours  of  attendance,  etc. 


No.  103. 

iMTBBBOaATOBIBS.     [0. 16,  r.  6.] 
[NoltobeprifiUd.] 
interrogatories  on  behalf  of  the  above-named  [plaintiff,  or  defen- 
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dant  C.  Z).]  for  the  examination  of  the  above-named  [defendants 
E.  F.,  and  G.  H.  or  plaintiff]. 

1.  Did  not,  &c. 

2.  Has  not,  &c. 

&c.        &c.        &c. 
[The  defendant  E.  F.  is  required  to  answer  the  interrogatories  numbered 

[The  defendant  0.  H.  is  required  to  answer  the  irOerrogatories  numbered 


[0. 16,  r.  8.] 


No.  104. 
Answer  to  Interrogatories. 
[NU  to  he  printed.} 
The  answer  of  the  above-named  defendant  E.  F.  to  the  interro- 
gatories for  his  examination  by  the  above-named  plaintiff. 

In  answer  to  the  said  interrogatories,  I,  the  above-named  E.  F., 
make  oath  and  say  as  follows : — 


No.  105. 
Order  for  an  Oral  Examination  for  insufficient  Answer  to 
Interrogatories.    [0. 16,  r.  9.] 
Upon  hearing 

It  is  ordered  that  the  plaintiff  [or  defendant]  do  attend  before  the 
registrar  of  this  Court  at  on  the  day  of  19  ,  at 
o'clock  in  the  noon,  to  be  by  him  orally  examined  as  to  the  points 
mentioned  in  the  paper-writing  hereunto  annexed,  the  plaintiff's  [or 
defendant's]  answers  to  the  interrogatories  delivered  to  him  in  this 
action  being  insuflBcient  in  such  points. 

And  it  is  further  ordered  that  the  costs  of  the  examination,  and  of 
the  proceedings  herein,  to  be  taxed  by  the  registrar,  shall  be  paid 
by         [or  shall  abide  the  event,  or  as  otherwise  ordered]. 
Dated  this        dav  of        19    . 
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No.  106At»«ea(2o/106.    [1908.] 
Order  for  Affidavit  as  to  Documents.    [0. 16,  r.  10,  23a  (3).] 
In  the  County  Court  of        holden  at 

No.  of  Plaint 
Between  A.B.,  plaintiff, 

and 
CD.,  defendant. 
Upon  hearing 

It  is  ordered  that  on  payment  by  the        of  the  sum  of         into 
Court  \pr  without  security  given  by  the         ]  the  do  within 

days  from  the  service  of  this  order  [add,  where  payment  into  Court 
ordered,  and  a  copy  of  the  receipt  for  payment  into  Court]  upon  him, 
answer  on  affidavit  stating  what  documents  are  or  have  been  in 
possession  or  power  relating  to  the  matters  in  question  in  this  action, 
and  that  the  costs  of  this  application  be         . 
Dated  this         day  of       . 
Hours  of  attendance,  etc.  Registrar. 


No.  107. 


Affidavit  as  to  Documents.    [0. 16,  r.  11.] 

[Not  to  be  printed.] 

I,  '.he  above-named  defendant,  C.  D.,  make  oath  and  say  as 
follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to  the 
matters  in  question  in  this  action  set  forth  in  the  first  and  second 
parts  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  first  schedule  hereto. 

3.  That  [here  state  upon  what  grounds  the  objection  is  made  and 
verify  the  facts  as  far  as  may  be]. 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  action  set  forth 
in  the  second  schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  possession  oi 
power  on  [state  when]. 

6.  That  [here  state  what  has  become  of  the  last-mentioned  documents, 
and  in  whose  possession  they  now  are]. 

R.D.  « 
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7.  According  to  the  best  of  my  knowledge,  information,  and 
belief,  I  have  not  now,  and  never  had  in  my  possession,  custody  or 
power,  or  in  the  possession,  custody,  or  power  of  my  solicitor  or  in 
the  possession,  custody,  or  power  of  any  other  person  on  my  behalf, 
any  deed,  account,  book  of  account,  voucher,  receipt,  letter,  memo- 
randum, paper,  or  writing,  or  any  copy  of  or  extract  from  any  such 
document,  or  any  other  document  whatsoever,  relating  to  the 
matters  in  question  in  this  action,  or  any  of  them,  or  wherein  any 
entry  has  been  made  relative  to  such  matters,  or  any  of  them,  other 
than  and  except  the  documents  set  forth  in  the  said  first  and  second 
schedules  hereto. 


No.  108. 
Ordeb  to  pboduce  Documents  for  Inspection. 
[0. 16,  rr.  12, 16.] 
Upon  hearing 

It  is  ordered  that  the        do,  at  all  seasonable  times,  on  reasonable 
notice,  produce  at  [insert  place  of  inspection],  situate  at  the 

following  documents,  namely  ,  and  that  the  be  at  liberty 
tu  inspect  and  peruse  the  documents  so  produced,  and  to  take  copies 
and  abstracts  thereof,  and  extracts  therefrom,  at  expense,  and 
that  in  the  meantime  all  further  proceedings  be  stayed,  and  that  the 
costs  of  this  application  be 

Dated  the        day  of       19    . 


No.  109. 
Notice  to  produce  Documents  for  Inspection.    [0. 16,  rr.  13, 14.] 

[Not  to  be  printed.] 
Take  notice,  that  the  plaintiff  [or  defendant]  requires  you  to 
produce  for  his  inspection  the  following  documents  referred  to  in 
your  [particulars  of  claim,  or  of  defence  or  affidavit,  dated  the        dav 
of       ]. 

[Describe  documents  required.] 


No.  110 
Notice  to  Inspect  Documents.    [O.  16,  r.  13.] 
[Sot  to  he  printed.] 
Take  notice,  that  you  can  inspect  the  dof'umcntt  mentioned  in 
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your  notice  of  the  day  of  [except  the  deed  numbered  in  that 
notice]  at  [insert  place  of  inspection]  on  next  the  inst.,  between 
the  hours  of        and        o'clock. 

Or,  that  the  plaintiff  [or  defendant]  objects  to  giving  you  inspection 
of  the  documents  mentioned  in  your  notice  of  the  day  of  . 
on  the  ground  that  [state  the  ground] : — 


No.  111. 


NoTicB  TO  Admit  and  Inspect.    [0. 18,  rr.  6,  7.] 
[Not  to  be  printed.] 

Take  notice,  that  the  plaintiff  [or  defendant]  in  this  action  proposes 
to  adduce  in  evidence  the  several  documents  hereunder  specified, 
and  that  the  same  may  be  inspected  by  the  defendant  [or  plaintiff], 
or  his  solicitor  at  on  the  day  of  19    ,  between 

the  hours  of  and  ,  and  the  defendant  [or  plaintiff]  is  hereby 
required  within  forty-eight  hours  from  the  last-mentioned  hour  to 
admit,  saving  all  just  exceptions  to  the  admissibility  of  all  such 
documents  as  evidence  in  this  action,  that  such  of  the  said  documents 
as  are  specified  to  be  originals  were  respectively  written,  signed  or 
executed  as  they  purport  respectively  to  have  been,  that  such  as  are 
specified  as  copies  are  true  copies,  and  that  such  documents  as  are 
stated  to  have  been  served,  sent,  or  delivered,  were  so  served,  sent, 
or  delivered  respectively. 

Dated  this       day  of       19    . 

0.  H.,  of      solicitor  for 

To  E.  F.,  solicitor  for  plaintiff  [or  defendant], 

defendant  [or  plaintiff]. 


Orioinalh. 


DMcriptloD  oC  Document. 


Deed  of  covenant  between  ^4.  B.  of  the  first  part, 
and  C.  D.  of  the  second  part 

Letter— Defendant  to  Plaintiff 


D*tM. 


January  1,1898. 
March  1, 1901. 
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DeseriptioD  of  Document. 


Dates. 


Register  of   baptism  of 
^.B.  in  the  parish  of  X 

Letter— Plaintiff  to  De- 
fendant. 


January  1, 1878. 
February  1,  1901. 


Original  or  DnpUeate 

•erred,  »ent,  or  dellTend, 

when,  how,  and 


by  whom 


Sent  by  General  Post, 
Feb.  l8t,  1901. 


No.  112. 

Notice  to  Produce  (General  Form).    [0. 18,  r.  7.] 

[Not  to  he  printed.] 

Take  notice  that  you  are  hereby  required  to  produce  and  show  to 

the  Court  on  the  tnal  of  this  action  all  books,  papers,  letters,  copied 

of  letters,  and  other  writings  and  documents  in  your  cisuST 

possession,  or  power,  containing  any  entry,  memorandum,  or  minute 

Dated  this       day  of       19 

(Signed) 
of 
To  the  above-named       .       SoUcitor  for  the  above-named 
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RULES  OF  THE  SUPREME  COURT,  BRITISH  COLUMBIA 

ORDER  XXXI 
Discovery  and  Inspection 
1.  Diieovery  5y  interrogatories. — Inany  cause  or  matter  the  plaintiff 
or  defeadant  by  leave  of  the  Court  or  a  Judge  may  deliver  interro- 
gatories in  writing  for  the  examination  of  the  opposite  parties,  or 
any  one  or  more  of  such  parties,  and  such  interrogatories  when 
deUvered  shall  have  a  note  at  the  foot  thereof,  stating  which  of  such 
interrogatories  each  of  such  persons  is  required  to  answer  :  Provided 
that  no  party  shall  deliver  more  than  one  set  of  interrogatories  to  the 
same  pwty  without  an  order  for  that  purpose  :  Provided  also,  that 
interrogatories  which  do  not  relate  to  any  matters  in  question  in  the 
cause  or  matter  shall  be  deemed  irrelevant,  notwithstanding  that 
they  might  be  admissible  on  the  oral  cross-examination  of  a  witness. 

S.  Partieuiar  interrogatoria  to  be  submitted. — On  an  application 
for  leave  to  deliver  interrogatories,  the  particular  interrogatories 
proposed  to  be  delivered  shall  be  submitted  to  the  Court  or  Judge. 
In  deciding  upon  such  application,  the  Court  or  Judge  shall  take 
into  account  any  offer,  which  may  be  made  by  the  party  sought  to 
be  interrogated,  to  deliver  particulars,  or  to  make  admissions,  or 
to  produce  documents  relating  to  the  matter  in  question,  or  any  of 
them,  and  leave  shall  be  given  as  to  such  only  of  the  interrogatories 
submitted  as  the  Court  or  Judge  shall  consider  necessary  either  for 
disposing  fairly  of  the  cause  or  matter  or  for  saving  costs. 

S.  Costs  of  interrogatories. — In  adjusting  the  costs  of  the  cause  or 
matter  inquiry  shall  at  the  instaoco  of  any  party  b«  made  into  the 
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propriety  of  exhibiting  such  interrogatories,  and  if  it  is  the  opinion 

an  application  for  inquiry,  that  such  interrogatories  have  been 
exhibited  unreasonably,  vexatiously,  or  at  improoer  IpnTh  ^^ 
cos  s  occasioned  by  the  said  interrog;torierand TheT^i^^^^^^^^ 
«haU  be  paid  in  any  event  by  the  party  in  fault.  ^*° 

B  t;^'^'"f  ~^°**"°^**°"'"^'^  -  ''^the  Form  No.  6  in  Appendix 
B.  with  such  variations  as  circumstt  .ces  may  require.         ''PP'"'*''' 

8  hJy^'^Z  '^"^'"!^*-«  «°y  P-rty  to  a  cause  or  matter  be 
or  nl  orTvV'  K  TV*""^  '''"P''"^'  ^^^^^^^^  incorporat^ 
be  sued,  whether  in  its  own  name  or  in  the  name  of  any  officer  or 

h  m  to'Telf^rL:^^^^^^^^  ?"*^  "*^  ^PP'^  '^'  -  ordeVanl" 
mm  to  deliver  mterrogatories  to  any  member  or  officer  of  «„nJ 

corporation,  companyorbody.and  an  oLrmaybeldfLll^^^^^^ 
e.  O^erttVm,   to   iruerrogatorie*   by   answer. -Any   objection    to 

thatTo?.r  "'  °'  ''°"  °'  ^^"^'^'  interrogatorieLn  rZnd 
that  It  or  they  is  or  are  scandalous  or  irrelevant  or  nnf  t^A  fjT 

7.  ^'^ii"fl  aside  and  striking  out  tnterrooatorie8—AnviM^rrr.n.*    • 
may  be  set  aside  on  the  ground  that  ly  have  been'S^^r 
reasonably  or  vexatiously.  or  struck  out  oi  the  ground  that  h!l 
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10.  2Vo  exception  to  be  taken.— So  exceptions  shaU  be  taken  to 
any  affidavit  in  answer,  but  the  sufficiency  or  otherwise  of  any  such 
affidavit  objected  to  as  insufficient  shaU  be  determined  by  the  Court 
or  a  Judge  on  motion  or  summons. 

11.  Order  to  answer  or  answer  fuHher.— II  any  person  interrogated 
omits  to  answer,  or  answers  insufficiently,  the  party  interrogating 
may  apply  to  the  Court  or  a  Judge  for  an  order  requirmg  him  to 
answer,  or  to  answer  further,  as  the  case  may  be.  And  an  order 
may  be  made  requiring  him  to  answer  or  answer  further,  either  by 
affidavit  or  by  vivd  voce  examination,  as  the  Judge  may  direct. 

12.  Application  for  discovery  of  documerUs.— Any  party  may, 
without  filing  any  affidavit,  apply  to  the  Court  or  a  Judge  for  an 
order  directing  any  other  party  to  any  cause  or  matter  to  make 
discovery  on  oath  of  the  documents  which  are  or  have  been  m  his 
possession  or  power,  relating  to  any  matter  in  question  therein. 
On  the  hearing  of  such  application  the  Court  or  Judge  may  either 
refuse  or  adjourn  the  same,  if  satisfied  that  such  discovery  is  not 
necessary,  or  not  necessary  at  that  stage  of  the  cause  or  matter 
or  make  such  order,  either  generally  or  limited  to  certam  classes  of 
documents,  as  may,  in  their  or  his  discretion,  be  thought  fit :  Pro- 
vided that  discovery  shall  not  be  ordered  when  and  so  far  as  the  Court 
or  Judge  shall  be  of  opinion  that  it  is  not  necessary  either  for  dis- 
posing fwrly  of  the  cause  or  matter  or  for  saving  costs. 

13.  Affidavit  of  documents.— The  affidavit  to  be  made  by  a  party 
against  whom  such  order  as  is  mentioned  m  the  last  preceding  Rule 
has  been  made,  shall  specify  which,  if  any,  of  the  documents  therein 
mentioned  he  objects  to  produce,  and  it  shall  be  in  the  Form  No.  8 
in  the  Appendix  B,  with  such  variations  as  circumstances  may 
require. 

14.  Production  of  documenU.— It  shall  be  lawful  for  the  Court  or 
a  Judge,  at  any  time  during  the  pendency  of  any  cause  or  matter, 
to  order  the  production  by  any  party  thereto,  upon  oath,  of  such 
of  the  documents  in  his  possession  or  power,  relating  to  any  matter 
in  question  in  such  cause  or  matter,  as  the  Court  or  Judge  shall  think 
right ;  and  the  Court  may  deal  with  such  documents,  when  produced, 
in  such  manner  as  slutU  appear  just. 
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notice  in  writini!  t»  oi„,  „^'  T  eiMW,  »t  my  time,  by 

to  the  cause  Tmat  er  ^  t W I  .'  T  *'*'''  ^'  ^^^^  *  '^«*«°'i»* 
which  the  Col Tr  Jud^;  sh  jl  .'  T'  °*^^'  *"^"««  «  ««««« 
with  such  not^.  b  S  aL  thH  2"^"'°.*  ^°'  '^''*  ^^^^P'^^ 
same  to  be  put  in  evir^  .  '^'"^'^^  °'  ^^'^  °>«y  aUow  the 

as  the  OoXlT^^fS:^:t  *^""^  ^^  "^  ^°'*^  «°^  «*^^-- 

No.  9  TavL^B^^^.  °'  *®*^*^*«  «^-»  b«  i^  the  Form 
require     ^^  '  """^^  '""'^  ^*"**'°^  "^^  circumstances  may 

anl\rlt£s  -CnLt?  "f  ^  ^'""  ""'^  ^«^  ^^^    ^-* 

within  two  days   from'  IV:  "'?  T^  °°*^''«  ^  «^^«°  «•»-"• 

documents  the«L  ^Led  toTav     H    '"''  T'"'  "   *"  *^« 

such  affidavit  as  is  m  nt  oned  in  Ru,e  iT  ^\  '^"^"^  ?^  ''"  ^ 

ments  referred  to  in  JIT      ??      C      ^'  °'  '^  *°y  °^  *^«  docu- 

him  in  any  such  Affidavit  tin     f.-  ^T  °°'  ''^'^  ««*  '"rtJ*  ^y 

such  notic'e.  Svtt  L^'^^^^^^^^^  '^^  *^— ipt  of 

a  time  within  three  aJ^^^.^TI      *  ^"°'®  *  °°*'««  s^at^g 

documents  or  sucTofLrheL^^^^^^^^  "^^  "^''"^  *»>« 

be  inspected  at  the  office  o"  h"  s  hcZ  or  ^t  *"  ^"5^  "''^ 

books  or  other  books  of  account  or  I  \  "*'^  °'  ^^"'^"«' 

purposes  of  any  trade  or  brnes«  at  tT      '°  "T?'^*  "^^  '°^  *he 

J^/ii.^o^r--;^-:Kir;--- 
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objects  to  give  inspection,  or  offers  inspection  elsewhere  than  at 
the  oflaoe  of  his  solicitor,  the  Court  or  Judge  may,  on  the  application 
of  the  party  desiring  it,  make  an  order  for  inspection  in  such  place 
and  in  such  manner  as  he  may  think  fit :  Provided  that  the  order 
shall  not  be  made  when  and  so  far  as  the  Court  or  a  Judge  shall  be 
of  opinion  that  it  is  not  necessary  either  for  disposing  fairly  of  the 
cause  or  matter  or  for  saving  costs, 

(2)  Any  application  to  inspect  documents,  except  such  aa  are 
referred  to  in  the  pleadings,  particulars,  or  affidavits  of  the  party 
against  whom  the  application  is  made,  or  disclosed  in  his  affidavit 
of  documents,  shall  be  founded  upon  an  affidavit  showing  of  what 
documents  inspection  is  sought,  that  the  party  applying  is  entitled 
to  inspect  them,  and  that  they  are  in  the  possession  or  power  of 
the  other  party.  The  Court  or  Judge  shall  not  make  such  order 
for  inspection  of  such  documents  when  and  so  far  as  the  Court  or 
Judge  shall  be  of  opinion  that  it  is  not  necessary  either  for  disposing 
fairly  of  the  cause  or  matter  or  for  savmg  costs. 

19a.  (1)  Verified  copies.— Where  inspection  of  any  business  books 
is  applied  for,  the  Court  or  a  Judge  may,  if  they  or  he  shall  think  fit, 
instead  of  ordering  inspection  of  the  original  books,  order  a  copy 
of  any  entries  therein  to  be  furnished  and  verified  by  the  affidavit 
of  Eome  person  who  has  examined  the  copy  with  the  original  entries, 
iind  such  affidavit  shall  state  whether  or  not  there  are  in  the  original 
book  any  and  what  erasures,  interlineations,  or  alterations:  Pro- 
vided that,  notwithstanding  that  such  copy  has  been  supplied,  the 
Court  or  a  Judge  may  order  inspection  of  the  book  from  which  the 
copy  was  made. 

(2)  Where  on  an  application  for  an  order  for  inspection  privilege 
is  claimed  for  any  document,  it  shall  be  lawful  for  the  Court  or  a 
Judge  to  inspect  the  document  for  the  purpose  of  deciding  as  to  the 
validity  of  the  claim  of  privilege. 

(3)  The  Court  or  a  Judge  may,  on  the  application  of  any  party 
to  a  cause  or  matter  at  any  time,  and  whether  an  affidavit  of  docu- 
ments shall  or  shall  not  have  already  been  ordered  or  made,  make 
an  order  requiring  any  other  party  to  state  by  affidavit  whether 
any  one  or  more  specific  documents,  to  be  specified  in  the  applica- 
tion, is  or  are,  or  has  or  have  at  any  time  been,  in  his  possession  or 
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power  and  .f  not  then  in  his  possession,  when  he  parted  with  the 
same,  and  what  has  become  thereof.  Such  application  shall  be  made 
on  an  affidavit  statmg  that  in  the  belief  of  the  deponent  the  party 
ai,^amst  whom  the  application  is  made  has,  or  has  at  some  time  had 
m  his  possession  or  power,  the  document  or  documents  specified  in 
the  application,  and  that  they  relate  to  the  matters  in  question  in 
the  cause  or  matter,  or  to  some  of  them. 

^.Premoiure  discovery. -U  the  party  from  whom  discovery  of 
any  kind  or  inspection  ,s  sought  objects  to  the  same,  or  any  part 
thereof,  the  Court  or  a  Judge  may,  if  satisfied  that  the  right  to  tte 
discovery  or  inspection  sought  depends  on  the  determination  of  any 
issue  or  question  in  dispute  in  the  cause  or  matter,  or  that  for  any 
o  her  reason  it  is  desirable  that  any  issue  or  question  in  dispute  I 

right  to  the  discovery  or  mspection,  order  that  such  issue  or  question 
Lspelw  '  "'^  '"'"'  *^'  '^"'^*'°°  "^  *°  *^«  discovery  or 

21.  Non-compliance  with  order  for  discovery. -U  any  party  fails 
to  comply  with  any  order  to  answer  interrogatories,  or  for  Sver. 
or  inspection  o  documents,  he  shaU  be  liable  to  ;ttachmen?  S 
s  all  also.  I  a  plaintiff,  be  liable  to  have  his  action  dismi  sed  for  wa^ 
of  prosecution,  and,  if  a  defendant,  to  have  his  defence,  if  Iny  tmcfe 
out,  and  to  be  placed  in  the  same  position  as  if  he  had  not  def en^ed 
and  the  party  mterrogating  may  apply  to  the  Court  or  a  JuSf  or 
an  order  to  that  effect,  and  an  order  may  be  made  accorlg"y.' 

n.  Sendee  on  solicUor  on  order  for  discovery. Sorvke  of  an  ordpr 
forinterrogatories  or  discovery  or  inspection  made  agamsfany  pat 
on  his  sohcitor  shall  be  sufficient  service  to  found  an'atiStr 
an  attachment  for  disobedience  to  the  order.  But  the  party  ^^^^^^^^^^^ 
whom  the  application  for  an  attachment  is  made  may  showln  afswer 
to^the  appbcation  that  he  has  had  no  notice  or  WrdrofThe 

23.  Attachment  of  solicitor.-k  solicitor  upon  whom  ^n  n^ 
against  any  party  for  interrogatories  or  di  Jv^ry^X-tio^^ 
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served  under  the  last  preceding  Rule,  who  neglects  without  reasonable 
excuse  to  give  notice  thereof  to  his  client,  shall  be  liable  to  attachment. 

24.  Using  answers  to  interrogatories  at  trial. — Any  party  may,  at 
the  trial  of  a  cause,  matter,  or  issue,  use  in  evidence  any  one  or  more 
of  the  answers  or  any  part  of  an  answer  of  the  opposite  party  to  in- 
terrogatories without  putting  in  the  others  or  the  whole  of  such 
answer:  Provided  always,  that  in  such  case  the  Judge  may  look 
at  the  whole  of  the  answers,  and  if  he  shall  be  of  opinion  that  any 
others  of  them  are  so  connected  with  those  put  in  that  the  last- 
mentioned  answers  ought  not  to  be  used  without  them,  he  may 
direct  them  to  be  put  in. 

25.  Security  for  costs  of  discovery  to  be  given. — In  every  cause,  or 
matter,  the  costs  of  discovery  by  interrogatories  or  otherwise,  shall, 
unless  otherwise  ordered  by  the  Court  or  a  Judge,  be  secured  in  the 
first  instance  as  provided  by  Rule  26  of  this  Order,  by  the  party 
seeking  such  discovery,  and  shall  be  allowed  as  part  of  his  costs 
where,  and  only  where,  such  discovery  shall  appear  to  the  Judge  at 
the  trial,  or,  if  there  is  no  trial,  to  the  Court  or  a  Judge,  or  shall 
appear  to  the  taxing  officer,  to  have  been  reasonably  asked  for. 

28.  Discovery  against  sheriff. — In  any  action  against  or  by  a  sheriff 
in  respect  of  any  matters  connected  with  the  execution  of  his  office, 
the  Court  or  a  Judge  may,  on  the  application  of  either  party,  order 
that  the  affidavit  to  be  made  in  answer  either  to  interrogatories  or 
to  an  order  for  discovery  shall  be  made  by  the  officer  actually  con- 
cerned. 

29.  Order  to  apply  to  infants. — This  Order  shall  apply  to  infant 
plaintiffs  and  defendants,  and  to  their  next  friends  and  guardians 
ad  litem. 

ORDER  XXXIa. 

(Ont.) 

Examination  for  Discovery. 

(1)  Before  whom  examinations  to  be  taken. — The  examinations 
referred  to  in  the  following  Rules  of  this  Order  shall  be  taken  before 
the  Registrar,  Examiner  or  Special  Examiner  subject  to  Rule  370f. 
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Party  to  aclvon.-X  party  to  an  action  or  issue,  whether  plaintiff 
or  defendant,  may.  without  order,  be  orally  examined  before  the 
ntlsr  7  the  matters  in  question  by  any  party  adverse  in 
interest  and  may  be  compelled  to  attend  and  testify  in  the  same 
manner,  upon  the  same  terms  and  subject  to  the  same  rules  of 
exammation  of  a  witness  except  as  hereinafter  provided. 

(1)  Corporation  officer  or  servani.-ln  the  case  of  a  corporation 
any  officer  or  servant  of  such  corporation  may,  without  order,  be 
orally  exammed  before  the  trial  touching  the  matters  in  question 
by  any  party  adverse  in  interest  to  the  corporation  and  may  be 
compelled  to  attend  and  testify  in  the  same  mamier  and  upon  the 
same  terms  and  subject  to  the  same  rules  of  examination  as  a  witness 
except  as  heremafter  provided ;  but  such  examination  shall  not  be 
used  as  evidence  at  the  trial. 

(2)  No  other  officer  or  servant  ofcorporation.-Aiter  the  examination 
of  an  officer  or  servant  of  a  corporation  a  party  shaU  not  be  at  liberty 
to  exaimne  any  other  officer  or  servant  without  an  order  of  the  Court 
or  a  Judge. 

(3)  Vacation.— An  examination  shaU  not  take  place  during  the 
long  vacation  without  an  order  of  the  Court  or  a  Judge. 

(1)  Party  benefited.— A  person  for  whose  immediate  benefit  an 
action  13  prosecuted  or  defended  shall  be  regarded  as  a  party  for  the 
purpose  of  examination. 

(2)  Assignor  of  chose  in  action  examinable  for  discovery.— Where 
an  action  is  brought  by  an  assignee  of  a  chose  in  action,  the  assignor 
may  without  order  be  examined  for  discovery. 

Time  when  examination  may  be  had.~The  examination  on  the 
part  of  a  p  amt.ff  may  take  place  at  any  time  after  the  statement  of 
defence  of  the  party  to  be  examined  has  been  delivered  or  after  the 
ime  for  delivenng  the  same  has  expired  ;  and  the  examination  on 
the  part  of  a  defendant  may  take  place  at  any  time  after  such  defen- 
dant has  delivered  his  statement  of  defence ;  and  the  examination 
of  a  party  to  an  issue,  at  any  time  after  the  issue  has  been  filed. 

(1)  Subpwna  and  appointtMnt.-When  a  party  is  entitled  to 
examine  another  party  or  person  he  may  procure  an  appointment 
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therefor  from  the  Registrar,  Ezanuner  or  special  examiner,  in  the 
County  or  Judicial  District  where  the  party  or  person  to  be  examined 
resides,  and  such  party  or  person,  upon  being  served  with  a  copy  of 
the  appointment  and  a  subpoena,  and  upon  payment  of  the  proper 
fees,  shall  attend  thereon  and  submit  to  examination. 

(2)  Order  to  examine. — Upon  application  to  the  Court  or  a  Judge 
an  Order  may  be  made  for  the  examination  of  any  party  or  person 
liable  to  be  examined  as  aforesaid  before  any  other  person  or  in  any 
other  County  than  those  before  mentioned. 

(3)  Service  of  <ippointment  on  solicitor. — ^The  party  examining 
shall  serve  a  copy  of  the  appointment  upon  the  solicitor  of  the  party 
to  be  examined,  if  he  has  a  solicitor  in  the  cause,  at  least  forty-eight 
hours  before  the  examination. 

(1)  Service  on  solicitor  for  client. — ^In  lien  of  personal  service  of  a 
subpoena  on  a  party  for  his  examination,  service  of  an  appointment 
upon  his  solicitor  shall  be  sufficient,  if  made  seven  days  before  the 
day  appointed  for  the  examination ;  and  the  conduct  money  may  be 
paid  or  tender-  *  to  the  solicitor. 

(2)  The  soi.  tor  shall  forthwith  communicate  the  appointment 
to  the  party  required  to  attend,  and  shall  not  apply  the  money  to 
any  debt  due  to  the  solicitor  or  any  other  person,  or  pay  the  same 
otherwise  than  to  such  party  for  his  conduct  money,  and  the  3ame 
shall  not  be  liable  to  be  attached. 

(3)  Notwithstanding  anything  in  this  Rule,  the  party  to  be  ex- 
amined may  be  served  personally  with  a  subpoena,  as  in  the  preced- 
ing Rules  provided,  in  case  the  party  desiring  the  examination  so 
chooses. 

Produdion  of  papers. — ^The  party  or  person  to  be  examined  shall, 
if  so  required  by  notice,  produce  on  the  examination  all  books,  papers 
and  documents  which  he  would  be  bound  to  produce  at  the  trial 
under  a  sv^ana  duces  tecum. 

(1)  Parties  and  others  may  he  examined  on  tkeir  ovm  behalf. — ^Any 
one  so  examined  may  be  further  examined  on  bis  own  behalf,  or  on 
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behalf  of  the  body  corporate  of  which  he  is  or  has  been  an  officer,  in 
relation  to  any  matter  respecting  which  he  has  been  examined  in 
chief ;  and  when  one  of  several  plaintiffs  or  defendants  has  been 
examined,  any  other  plaintifE  or  defendant  united  in  interest  may 
be  examined  on  his  own  behalf  or  on  behalf  of  those  united  with 
him  in  interest,  to  the  same  extent  as  the  party  examined. 

(2)  When  explanatory  examination  to  take  place.— Snch  explanatory 
examination  shaU,  unless  by  leave  of  the  Court  or  a  Judge,  be  pro- 
ceeded with  inmediately  after  the  examination  in  chief,  and  not  at 
any  future  period. 

(3)  Mode  of  conducting  examination.— Pmy  one  examined  orally 
under  these  Rules  shall  be  subject  to  cross-examination  and  re- 
examination; and  the  examination,  cross-examination  and  re- 
examination shall  be  conducted  as  nearly  as  may  be  as  at  a  trial. 

(1)  A  party  admitting  the  possession  of  documents  may  be  ordered  to 
produce  them.— Any  one  who  admits,  upon  his  examination,  that  he 
has  m  his  custody  or  power  any  deed,  paper,  writing  or  document 
relating  to  the  matters  in  question  in  the  cause,  not  privilege*!,  or 
protected  from  production,  shall  produce  the  same  for  the  inspection 
of  the  party  examining  him  upon  the  order  of  the  Court  or  a  Judge, 
or  upon  the  direction  of  the  officer  before  whom  he  is  examined,  and 
for  that  purpose  a  reasonable  time  is  to  be  allowed. 

(2)  Master's  and  Examiner's  order  for  production  appealaUe.—The 
direction  of  the  officer  shall  be  subject  to  appeal  to  a  Judge  in  a  sum- 
mary way ;  and  he  shall  upon  request  certify  under  his  hand  the 
question  raised  and  the  direction  made  thereon. 

Penalty  on  witness  refusing  to  attend  or  answer,  etc.— Any  one  re- 
fusing or  neglecting  to  attend  at  the  time  and  place  appointed  for 
his  examination,  or  refusing  to  be  sworn  or  to  answer  any  lawful 
question  put  to  him  by  the  examiner  or  by  any  party  entitled  so  to 
do,  or  his  counsel,  solicitor,  articled  clerk  or  student-at-law,  shall  be 
deemed  guilty  of  a  contempt  of  Court  and  proceedings  may  be  forth- 
with had  by  attachment.  He  shall  also  be  liable,  if  a  plaintiff,  to 
have  his  action  dismissed  ;  and  if  a  defendant,  to  have  his  defence, 
if  any,  struck  out,  and  to  be  placed  in  the  same  position  as  if  he  had 
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not  defended ;  and  the  party  examining  may  apply  to  the  Court  ot 
a  Judge  for  an  order  to  that  eSect,  and  an  order  may  be  made 
accordingly. 

Objedion  to  questions. — If  any  one  under  examination  objects  to 
any  question  put  to  him,  the  question  and  the  objection  of  the  witness 
thereto  shall  be  taken  down  by  the  examiner  and  transmitted  by 
him  to  the  registry  where  the  pleadings  are  filed  to  be  there  filed ; 
aud  the  validity  of  such  objection  shall  be  decided  by  the  Court  or  a 
Judge ;  and  the  costs  of  and  occasioned  by  such  objection  shall  be 
in  the  discretion  of  the  Court  or  Judge. 

(1)  Depositions,  how  to  be  taken  down. — Subject  to  Rules  370n 
and  370o,  the  depositions  on  an  oral  examination  8°  aforesaid  shall 
be  taken  down  in  writing  by  the  examiner  in  the  form  of  a  narrative, 
expressed  in  the  first  person ;  and  when  completed  shall  be  read 
over  to  the  person  examined,  and  shall  be  signed  by  him  in  the 
presence  of  the  parties,  or  such  of  them  as  may  think  fit  to  attend. 

(2)  Signing  depositions. — ^Where  any  one  examined  refuses  or  is 
unable  to  sign  the  depositions,  then  the  examiner  shall  sign  the 
same. 

(3)  Taking  dmm  questions. — The  examiner  may  upon  every 
examination  state  any  special  matter  to  the  Court  if  he  thinks  fit. 
He  may  in  his  discretion  take  down  any  particular  question  or  answer, 
and  he  shall  upon  request  note  upon  the  depositions  any  question 
objected  to  and  his  ruling  thereon. 

Examination  may  be  taken  in  shorthand. — ^Where  an  examination 
before  or  otherwise  than  at  the  trial,  if  the  examining  party  desires 
to  have  such  examination  taken  in  shorthand,  he  shall,  unless  other- 
wise ordered  by  the  Court  or  a  Judge,  be  entitled  to  have  it  so  taken 
at  the  place  of  examination  by  the  examiner  or  by  a  shorthand 
writer  approved  and  duly  sworn  by  him. 

(1)  Examinations,  how  to  be  taken  in  shorthand. — Where  in  short- 
hand, the  examination  may  be  taken  down  by  question  and  answer  ; 
and  unless  otherwise  ordered  it  shall  not  be  necessary  for  the  deposi- 
tions  to  be  read  over  to,  or  signed  by,  the  person  examined,  unless 
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the  Judge  so  directs  where  the  examination  is  taken  before  a  Judge, 
or  in  other  cases  unless  any  of  the  parties  so  desires. 

(2)  Certified  copy  to  have  effect  of  original  depositions,— A.  copy  of 
the  depositions  so  taken,  certified  by  the  person  taking  the  same  as 
correct,  and  if  such  person  be  not  the  examiner,  also  signed  by  the 
examiner,  shall  for  aU  purposes  have  the  same  effect  as  the  original 
depositions  in  ordinary  cases. 

DeposUions  to  be  returned  to  Court.—The  depositions  taken  by  the 
examiner  shall,  at  the  request  of  any  party  interested  and  upon 
payment  of  his  fees,  be  returned  to  and  kept  in  the  Registry  in  which 
the  proceedings  are  carried  on  ;  and  office  copies  of  such  depositions 
may  be  given  out,  and  the  examinations  and  depositions  certified 
by  the  person  taking  the  same,  or  a  copy  thereof  certified  under  the 
hand  of  the  proper  officer,  shall,  without  proof  of  the  signature,  be 
received  and  read  in  evidence,  saving  all  just  exceptions. 

Examiners  may  make  a  special  report  to  the  Court.—The  person 
taking  an  examination  may,  and  if  need  be  shall,  make  a  special 
report  to  the  Court  in  wUch  proceedings  are  pending,  touching  such 
examination  and  the  conduct  or  absence  of  any  person ;  and  the 
Court  may  institute  such  proceedings  and  make  such  order  upon 
such  report  as  justice  may  require,  and  as  may  be  instituted  and  made 
in  any  case  of  contempt  of  the  Court. 

(1)  DeposUions,  how  may  be  evidence.— Any  party  may,  at  the 
trial  of  an  action  or  issue,  use  in  evidence  any  part  of  the  examina- 
tion of  the  opposite  party  ;  but  the  Judge  may  look  at  the  whole  of 
the  cxa.nination,  and  if  he  is  of  opinion  that  any  other  part  is  so 
connected  with  the  part  to  be  so  used  that  the  last-mentioned  part 
ought  not  to  be  used  without  such  other  part,  he  may  direct  such 
other  part  to  be  put  in  evidence. 

Medical  examination  in  action  in  respect  of  bodily  injury.— In  any 
action  brought  to  recover  damages  or  other  compensation  for  or  in 
respect  of  bodily  injury  sustained  by  any  person,  the  Court  or  a  Judge 
or  any  person  who  by  consent  of  parties,  or  otherwise,  has  power  to 
fix  the  amount  of  such  damages  or  compensation,  may  at  any  stage 
of  the  actioa  order  that  the  persoo  in  respect  of  whose  injury  dantkgw 


ill 


APPENDIX  E 


353 


or  compensation  is  sought  shall  submit  to  be  exammed  by  a  duly 
qualified  medical  practitioner  who  is  not  a  witness  on  either  side, 
and  may  make  such  order  respecting  such  examination,  and  the 
costs  thereof,  as  he  may  think  fit.  The  medical  practitioner  named 
in  such  order  shall  be  selected  by  the  Court  or  Judge  making  the 
order,  aud  may  afterwards  be  a  witness  on  the  trial  unless  the  Judge 
before  whom  the  action  is  tried  otherwise  directs. 


I 


ORDER  XXXIb. 

Rules  as  to  examination,  d^jcovery  and  inspection  to  apply  to  parties 
residing  out  of  British  C'lumbia.— The  preceding  Orders  as  to  pre- 
liminary examination  of  parties  for  discovery,  and  as  to  production 
and  inspection  of  documents,  shall,  as  far  as  practicable,  apply  to 
parties  residing  out  of  British  Columbia,  and  in  such  cases  the  Court 
or  a  Judge  may,  on  application  on  notice  to  the  opposite  party, 
order  the  examination  of  the  parties  to  be  taken  at  such  place  ^md 
in  such  manner  as  may  seem  just  and  convenient,  and  service  of 
the  order  for  examination,  production  or  inspection,  and  of  all  other 
papers  necessary  to  obtain  the  benefi.'<  of  the  provisions  of  the  said 
Rules  shall  be  sufficient  if  made  on  the  solicitor  of  the  party,  in  the 
same  manner  as  other  papers  in  the  action  are  served  on  the  solicitor ; 
unless  the  Court  or  a  Judge  makes  other  order  to  the  contrary  ;  and 
if  there  is  no  such  solicitor,  or  he  cannot  for  any  reason  be  served, 
the  Court  or  a  Judge  may  order  the  service  in  any  other  manner  to 
be  mentioned  in  the  order  in  that  behalf. 
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THE  KING'S  BENCH  ACT,  c.  40,  MANITOBA 

EXAMINATION  FOR   DISCOVERY 

387.  Examination  foryiscovery. -Any  party  to  an  action  or  issue, 
wliethcr  plaintiff  or  dcfcndrait,  or,  in  the  case  of  a  body  corporate 
any  one  who  >s  or  has  been  one  of  the  officers  of  such  body  corporate,' 
rj;  2  Tl  '^"^^PT^  «''  ''  f°'  the  purpose,  be  orally  examined 
after  the  defence  has  be.n;  Jelivered,  or,  if  a  defendant,  after  the 

after  the  order  for  the  .s.ue  has  been  filed,  and  before  the  trial 
touching  the  matters  m  question  in  the  action  and  upon  his  affidavit 
.nt^rf "  i""  documents,  by  any  party  adverse  in  point  of 
interest,  and  may  be  compelled  to  attend  and  testify  in  the  same 
mrnner,  upon  the  same  terms,  and  subject  to  the  same  rules  of 
examination  as  any  witness,  except  as  hereinafter  provided.    1  and 

^  CiO..  t,  C.  D,  s.  6. 

38a.  Who  dcanrd  a  part,,  for  purpose  of  examination.-A  person 

or  whose  immediate  benefit  an  action  is  prosecuted  or  defended  is 

59  v'  7!ttm   '  ^'"'*^  ^"'  ""'  ^"'^°''  ""^  examination.    58  and 

389.  Appointment  and  suhpcrna.-Whenever  a  party  is  entitled 
to  examine  another  party,  he  may  procure  an  appointment  therefor 
from  he  local  master,  deputy  clerk  of  the  fto  vn  and  pleas  or  a 
Bpecm!  ..xaminer  in  the  judicial  district  where  the  party  io  be 
ovanimed  resides,  and  the  party  to  be  examined,  upon  Lng  served 
with  a  sul.p,rna,  and  upon  payment  of  the  proper  foes,  shall  attend 
thereon  and  submit  to  examination.    58  and  59  V.  c.  6,  r.  381. 

/^^-.FTfj.  rrr      i  n«  party  fxamsning  shall  serve  » 
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copy  of  the  appointment  upon  the  solicitor  of  the  party  to  be 
examined,  if  he  has  a  solicitor  in  the  cause,  at  least  forty-eight  hours 
before  the  examination.    58  and  59  V.  c.  6,  r.  382. 

391  •  Order  to  examine. — Upon  application  to  the  Court  or  a 
Judge,  an  o  er  may  be  made  for  the  examination  of  any  party  or 
person  liable  to  be  examined  as  aforesaid,  before  any  other  person 
or  in  any  other  judicial  district  than  those  before  mentioned ;  and 
upon  service  of  a  copy  of  the  appointment  of  the  person  before 
whom  the  examination  is  to  take  place  and  a  copy  of  the  order 
upon  the  party  to  be  examined,  and  upon  payment  of  the  proper 
fees,  he  is  to  attend  and  submit  to  examination.  A  copy  of  the 
appointment  shall  be  served  upon  the  solicitor  of  the  party  at  least 
forty-eight  hours  before  the  examination.  58  and  59  V.  c.  6,  r.  383 ; 
62  and  63  V.  c.  8,  Sch. 

392.  Production  of  papers. — The  party  or  person  to  be  examined 
shall,  if  so  required  by  notice,  produce  on  the  examination  all  books, 
papers  and  documents  which  he  would  be  bound  to  produce  at  the 
trial  under  a  subpoena  duces  tecum.    58  and  59  V.  c.  6,  r.  384. 

393.  Parties  may  be  examined  on  their  own  behalf. — Any  party  or 
officer  so  examined  may  be  further  examined  on  his  own  behalf,  or 
on  behalf  of  the  body  corporate  of  which  he  is  or  has  been  an  officer, 
in  relation  to  any  matter  respecting  which  he  has  been  examined  in 
chief ;  and  when  one  of  several  plaintiffs  or  defendants  has  been 
examined,  any  other  plaintiff  or  defendant  united  in  interest  may  bo 
examined  on  his  own  behalf  or  on  behalf  of  those  united  with  him 
in  interest,  to  the  same  extent  as  the  party  examined.  58  and 
59  V.  c.  6,  r.  385. 

394.  Wh.  n  such  examin(Uion  to  take  place. — Such  explanatory 
oxaminivtion  shall  be  proceeded  with  immediately  after  the  examina- 
tion in  chief  and  not  at  any  future  period,  except  by  leave  of  the 
examiner  or  of  the  Court  or  a  Judge ;  and  for  the  purposes  of  this 
and  the  preceding  Rule,  when  the  officer  of  a  body  corporate  has 
been  so  examined  as  aforesaid  on  behalf  of  the  body  corporate,  the 
body  corporate  shall  be  deemed  to  be  fully  represented  by  such 
officer.    58  and  59  V.  c.  6,  r.  388. 


I 


h 


I'p 


It 


LI 

1  ¥ 


i;  i!!i 


356 


APPENDIX  F 


395.  Mode  of  conducting  examincaion.— Any  party  or  person 
examined  orally  under  the  preceding  Rules  shaU  be  subject  to  cross- 
examination  and  re-examination;  and  the  examination,  cross- 
examination  and  re-examination  shall  be  conducted  as  nearly  as 
may  be  in  the  mode  in  use  on  a  trial.    58  and  59  V.  c.  6,  r.  387. 

396.  A  party  admiuing  possession  of  documents  may  be  ordered  to 
produce  them.— A  party  to  an  action  who  admits,  upon  his  examina- 
tion, that  he  has  in  his  custody  or  power  any  deed,  paper,  writing 
or  document  relating  to  the  matters  in  question  in  the  cause  is  to 
produce  the  same  for  the  inspection  of  the  party  examining  him 
upon  the  order  of  the  Court  or  a  Judge,  or  of  the  deputy  clerk' 
special  exammer  or  local  master  before  whom  he  is  examined,  and 
for  that  purpose  a  reasonable  time  is  to  be  allowed.    But  no  party 
shall  be  obliged  to  produce  any  deed,  paper,  writmg,  or  document 
which  18  privileged  or  protected  from  production.    58  and  59  V  c  6* 
r.  388.  *   *    ' 

397.  Apppjl/rotn  such  order  to  produce.— Either  party  may  appeal 
from  the  order  of  the  deputy  clerk,  master  or  examiner ;  and  there- 
upon the  deputy  clerk,  master  or  examiner  is  to  certify  under  his 
hand  the  question  raised  and  the  order  made  thereon.  58  and  59  V 
0.6,  r.  389. 

398.  Penalty  for  refusing  to  attend  or  answer.— Any  party  or  person 
refusing  or  neglecting  to  attend  at  the  time  and  place  appointed  for 
his  examination,  or  refusing  to  be  sworn  or  to  answer  any  lawful 
question  put  to  him  by  the  examiner  or  by  any  party  entitled  so  to 
do  or  his  counsel,  soli-  .cor  or  agent,  shall  be  deemed  guilty  of  a 
contempt  of  Court,  and  proceedings  may  be  forthwith  had  by 
attachment.  If  a  defendant,  he  shaU  be  liable  to  have  his  defence 
if  any,  struck  out,  and  to  be  placed  in  the  same  position  as  if  he  had 
not  defended  ;  and  the  party  examining  may  apply  to  the  Court  or 
a  Judge  for  an  order  to  that  effect,  and  an  order  may  be  made 
accordingly.    58  and  59  V.  c.  6,  r.  390. 

399.  Objections  to  queslions.-U  the  party  or  person  under  examina- 
tion demurs  or  objects  to  any  question  or  questions  put  to  him  the 
question  or  questions  so  put,  and  the  demurrer  or  objection  of  the 
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witness  thereto,  sbiU  be  taken  down  by  the  examiner  and  trans- 
mitted by  him  to  the  officer  o!  the  Court  where  the  pleadings  are 
filed,  to  be  there  filed ;  and  the  validity  of  such  demurrer  or  objection 
shall  be  decided  by  the  Court  or  a  Judge ;  and  the  costs  of  and 
occasioned  by  such  demurrer  or  objection  shall  be  in  the  discretion 
of  the  Court  or  Judge.    58  and  59  V.  c.  6,  r.  391. 

400.  Depositions,  how  to  be  toien.— Subject  to  the  two  next  follow- 
ing Rules,  the  depositions  taken  upon  any  such  oral  examination  as 
aforesaid  shall  be  taken  down  in  writing  by  the  examiner,  not  ordi- 
narily by  question  and  answer,  but  in  the  form  of  a  narrative, 
expressed  in  the  first  person,  and,  when  completed,  shall  be  read 
over  to  the  party  examined,  and  shall  be  signed  by  him  in  the 
presence  of  the  parties,  or  of  such  of  them  as  may  think  fit  to  attend. 
58  and  69  V.  c.  6,  r.  392,  part. 

401.  Signing  depositions.— In  case  the  party  or  person  examined 
refuses  or  is  unable  to  sign  the  depositions,  then  the  examiner  shall 
sign  the  same ;  and  the  examiner  may  upon  every  examination 
state  any  special  matter  to  the  Court  if  he  thinks  fit.  58  and  59  V. 
c.  6,  r.  382,  s-s.  (a). 

402.  Taking  down  questions.— It  shall  be  in  the  discretion  of  the 
examiner  to  put  down  any  particular  question  or  answer,  if  there 
appears  to  be  any  special  reason  for  so  doing,  and  any  question  or 
questions  objected  to  shaU,  at  the  request  of  either  party,  be  noticed 
or  referred  to  by  the  examiner  in  or  upon  the  depositions ;  and  ho 
shall  state  his  opinion  thereon  to  the  counsel,  solicitors,  agents  or 
parties,  and,  if  requested  by  either  party,  he  shaU  on  the  face  of  the 
depositions  refer  to  such  statement.  58  and  69  V.  c.  6,  r.  392, 
8-8.  (b). 

403.  Return  of  depositions  to  Court.— Where  an  examination  has 
been  taken  under  the  foregoing  Rules,  the  depositions  taken  down  by 
the  examiner  shaU,  at  the  request  of  any  party  interested  and  upon 
payment  of  the  examiner's  fees,  be  returned  to  and  kept  in  the 
office  of  the  Court  in  which  the  proceedings  are  carried  on ;  and 
certified  copies  of  ««ch  depoaitionB  may  be  given  out,  and  the 
examination  and  depositions  purporting  to  be  ceitified  under  the 
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ollt^l  \^^"  °'  °^^'''  °^^^^  «'  P«'«°»  t«ki°?  the  same  or  a 
copy  thereof  purportmg  to  be  certified  under  the  hL  of  thrproper 
officer,  shaU.  without  proof  of  the  signature,  be  received  and  reX 

—LTf  ^" r  '^''"^     ''' ProducWatocut 
purporting  to  be  such  examination  or  deposition  or  copy  thereof 

Te    dlr.      "f''  ^'^"  be,n.a/«ae  evidence  thatrLdSon* 
Sp^t^^ns  r   r  ';7'"f  "^''  ^'^^  *^^*  *'-  examinations  o 
tZ^l        ,         ^f^  ''^'"  "^^^'  *^'«  ^'''  ^»d  the  same  may 

404.  £xamt««-  may  maie  a  special  report  to  Court.-Every  Judge 

fdlf  i:?r  Tr  *'f '^^  «-'-t--  under  these  Rdes  may 
and  ,f  need  be,  shall  make  a  special  report  to  the  Court  in  which 
such  proceedmgs  are  pending,  touching  such  examination  and  he 
conduct  or  absence  of  any  witness  or  other  person  thereon  or  relat  ng 
the  eto ;   and  the  Court  shall  institute  such  proceedings  and  make 

instituted  and^made  in  any  case  of  contempt  of  the  Court.    i>8  and 

405.  Use  0/ depositions  as  evidence.-Any  party  may  at  the  trial 
of  an  action  or  issue,  use  in  evidence  any  pLf  of  Sm latin  o 

mavTr  !  T^l  r "^^^'  ^'"*^«'  *^'^'  '-^  «>^ch  case  tJe  iudg 
tZirv  ot  ".'"'^  ''  *'^  examination,  and.  if  he  is  of  opinbn 

that  any  other  part  is  so  connected  with  the  part  to  be  so  used  that 
the  last-mentioned  part  ou.ht  not  to  be  used  without  such  othe 

59  V. ;.  Ti  tt ""' "''" '"'  *°  '^ '''' '°  ^^''*'''^-  ^«  -" 

406.  Use  ofdeposilions  of  officer  of  corporation.-Whove  an  officer 
ay  part  of  tae  e  .amination  may  be  used  as  evidence  by  any  party 

SrbrlT  *'  '"^  rP""'°"'  "'^'^  "  ^«  evide':  LS 

av  ^ut  I   '        I  "T  '^  *  P'''  ^'^'^  ''""^  "^'^'1'  ^^^^  corporation 

nay  put  m  as  explanatory  any  other  part  of  the  examination  which 

pa  t  7:rlt  Tt  '''  T':  ''  "°  ""'''  *'-*  '^^  last-mentln  S 
pa  t  ought  not  to  be  used  without  such  explanatory  part,  or  may 
use  the  remainder  of  the  examination  of  the  officer  as  evidloe^n 
the  part  of  the  corporation.    62  and  63  V.  c.  8  Sch        ''''^'*'"'' "" 
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407.  Vse  of  deposUmis  of  past  officer. -Vf  here  a  person  who  has 
been  an  officer  of  a  corporation  has  been  examined  under  Rule  387, 
the  whole  or  any  part  of  the  examination  may,  by  leave  of  the  Judge 
be  used  in  the  same  manner  as  in  the  preceding  clause,  provided  m 
respect  to  the  examination  of  an  existing  officer  of  a  corporation- 
This  clause  shall  not  apply  to  the  case  of  an  officer  who  has  been 
dismissed  from  the  service  of  the  corporation  before  service  of  the 
appointment  for  the  examination.    62  and  63  V.  c.  8,  Sch. 

PRODUCTION  AND  INSPECTION  OF  DOCUMENTS 

408.  Production  and  inspection  of  documents.— It  shall  be  lawful 
for  the  Cou  t  or  a  Judge,  at  any  time  pending  any  action  or  pro- 
ceeding, to  order  the  production  by  any  party  thereto,  upon  oath, 
of  such  of  the  documents  in  his  possession  or  power  relating  to  any 
matter  in  question  in  such  action  or  proceeding  as  the  Court  or  Judge 
thinks  right ;  and  the  Court  may  deal  with  such  documents,  when 
produced,  in  such  manner  as  appears  just.  58  and  59  V.  c.  6,  r.  396 ; 
60  V.  0.  4,  Sch. 

409.  Order  of  course  for  production  of  documents.— Any  party  may, 
after  the  defence  is  delivered,  or  a  plaintiff  may,  after  the  time  for 
deUvering  the  defence  has  expired,  and  any  party  to  an  issue  may, 
after  the  order  for  issue  has  been  filed,  obtain  an  order  of  course 
upon  praicipe,  directing  the  adverse  party,  within  ten  days  after 
the  service  thereof,  to  make  discovery  on  oath  of  the  documents 
which  are  or  have  been  in  his  possession  or  power,  relating  to  any 
matters  in  question  in  the  action,  and  to  produce  and  deposit  the 
same  with  the  proper  officer  for  the  usual  purposes  ;  and  such  party 
shall  make  discovery  and  produce  and  deposit  the  documents 
accordingly,  without  further  notice.    58  and  59  V.  c.  6,  r.  397. 

410.  PosUion  as  to  discovery  of  third  person  served  under  Ruk  295. 
-A  third  party  who  has  been  seived  by  a  defendant  under  Rule  295, 
and  has  entered  a  defence  shall,  for  all  purpoaes  of  and  incident  to 
the  production  of  documents  and  examination,  be  as  between  him 
and  such  defendant  in  the  same  situation  as  a  defendant,  and  the 
defendant  servmg  him  shall,  for  the  same  purposes,  be  m  the  same 
situation  as  a  plaintiff;  the  time  for  taking  out  an  order  for 
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defendant  80  sevS^^irr.*^^  *PP^''**^°°  ''  °°  ^^^^^^  «*  the 
time  for  deTivSthrHf  T*^'  *^'  ^^'"^  «^*"  ^^  »f*«'  *he 
r.  398.  ,a:;lTl  c  4.  80^         "'"'•     ''  ""'  ''  ^^  "  «' 

defendedis^I  Tg  Sttpa:::';  '°,*"*'°'^  "  ^^^^^^^^^  ^ 
of  documents.    58  and  59  V  e  T'm,  pT""""  °'  ''°'"*''° 

CtdTjLTce^itt^^^^^^^^  *^«  P-^ 

affidavit  shall  be  made  bTone  of  ti.offl'^T[°°  ''^^"^^'''  *^« 
his  affidavit  shall  have  the  sale  eff-^''"  °',*^'  corporation,  and 
affidavit  of  a  party  uls,  «?  !?  n  ^"^  """'^  **  ""^^  ^^)  ««  t^e 
holding  otherS^7'aTd  59  V^  Te^m!  '^'''  ""  '""°  *°' 

413.  Cross-examimlion    of  devonent     Th^    a 
affidavit  on  production  shall  be  sure rto         ^^  '"    ''^''^ 

and  59  V.  c.  6,  r.  400.  ^  cross-examination.    58 

mentioned  hf  obiects    -  J^7  ?^'        ^^^  documents  therein 

form  No.  29  in  tfe     hedrto'?.'  "Vf  '^^''^'  ""^^  ^«  ''^  *»>« 
circumstances  mayr;'rn8r59^J?-rr^r^"^"^°^^ 

.ny  tim?befo^e  oVaUheTealftL'^^^^^^^^  ^'^"  '^  ^"^'*'^^'  "^^ 
in  whose  pleadings  or  affiirv^^^Jftrc^  s"  ZlT'  T  ''''' 
notice  in  writing  to  nrodnr^  «.,T  i  ^^  *°  ^''5'  document 

the  party  giving  the  n^otl      «";^document  for  the  inspection  of 

take  copL'S  of     and";:?''"  ""^'*°'-'  '^^  *°  P^'^i*  him  to 

•haU  not  afterwards  be  at  iih  "^^  ?     '°"P'^°«  ^'*^  ™<=»»  "«*•«« 

evidence  on  his  behalf  in  thV   f^  *°  P"*  ""^  ^^^'^  d°<''^'"«°t  in 

the  Court  tha  the  do~  TJT  "'  V'^'f'"''  "°^«"  ^«  «**'««- 
aocument  relates  only  to  his  own  title,  he  being  • 
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defendant  to  the  action,  or  that  he  has  some  other  sufficient  cause 
for  not  complying  with  the  notice.    58  and  59  V.  c.  6,  r.  402. 

416.  Form  of  such  notice  to  yroducc. —Notice  to  any  party  to 
produce  any  documents  referred  to  in  his  pleading  or  affidavits  may 
be  in  the  form  No.  8  in  the  schedule  to  these  rules,  or  to  the  same 
effect.    58  and  59  V.  c.  6,  r.  403. 

417.  Notice  to  inspect.— The  ,party  to  whom  such  notice  is  given 
shall,  within  two  days  from  the^receipt  of  the  notice,  if  all  the  docu- 
ments therein  referred  to  have  been  set  forth  by  him  in  such  affidavit 
as  is  mentioned  in  Rule  414,  or  if  any  of  the  documents  referred  to 
in  the  notice  have  not  been  set  forth  by  him  in  any  such  affidavit, 
then  within  four  days  from  the  receipt  of  the  notice,  deliver  to  the 
party  giving  the  same  a  notice  stating  the  time  within  three  days 
from  the  delivery  thereof  at  which  the  documents,  or  such  of  them 
as  he  does  not  object  to  produce,  may  be  inspected  at  the  office  of 
his  solicitor,  and  stating  which  (if  any)  of  the  documents  he  objects 
to  produce  and  on  what  ground.  Such  notice  may  be  in  form  No.  10, 
in  the  schedule,  with  such  variations  as  circumstances  may  require. 
58  and  59  V.  c.  6,  r.  404. 

418.  Order  for  inspection.— li  the  party  served  with  notice  under 
Rule  415  omits  to  give  such  notice  of  a  time  for  inspection,  or  objects 
to  give  inspection,  the  party  desiring  it  may  apply  to  a  Judge  for 
an  order  for  an  inspection.    58  and  59  V.  c.  6,  r.  405,  part. 

419.  Application  for  such  order.— "EveTy  application  for  an  order 
for  inspection  of  documents  shall  be  to  a  Judge  ;  and,  except  in  the 
case  of  documents  referred  to  in  the  pleadings  or  affidavits  of  the 
party  against  whom  the  application  is  made,  or  disclosed  in  his 
affidavit  of  documents,  such  application  shall  be  founded  upon  an 
affidavit  showing  of  what  documents  inspection  is  sought,  that  the 
party  applying  is  entitled  to  inspect  them  and  that  they  are  believed 
to  be  in  the  possession  or  power  of  the  other  party.  58  and  59  V. 
c.  6,  r.  406. 

420.  Determination  of  issue  governing  right  to  discovery.— It  the 
party  from  whom  discovery  of  any  kind  or  inspection  is  sought 
objects  to  the  same,  or  any  part  thereof,  the  Court  or  a  Judge,  if 
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sat.  hed  that  the  nght  to  the  discovery  or  inspection  sought  depend, 
on  the  determination  of  any  issue  or  question  in  dispute  in  the 
action,  or  that  for  any  other  reason  it  is  desirable  that  any  issue  or 
question  m  dispute  in  the  action  should  be  determined  before 
deciding  upon  the  riglit  to  the  discovery  or  inspection,  may  order 
that  such  issue  or  question  be  determined  first  and  reserve  the 
question  as  to  the  discovery  or  inspection.    58  and  59  V.  c.  6,  r.  407. 

421.  Order  striking  out  deferxefor  disobeying  an  order  for  discovery. 
-If  any  party  fails  to  comply  with  any  order  for  production  or 
inspection  of  documents,  he  shall  be  liable  to  attachment.  If  a 
defendant,  he  shall  be  liable  to  have  his  defence,  if  any,  sti-uck  out. 
and  to  be  placed  m  the  same  position  as  if  he  had  not  defended  ;  and 

^T^^IV'^^'^  '^'  °'^^^  ^°'  production  or  inspection  may 
apply  to  the  Court  or  a  Judge  for  an  order  to  that  effect,  and  an 
order  may  be  made  accordingly.    58  and  59  V.  c.  6,  r.  408. 

422.  Application  for  such  order. -Where  the  application  for  such 
last-mentioned  order  is  made  by  reason  of  default  in  production  of 
books  and  papers  m  the  master's  office,  or  pursuant  to  an  order  to 

unn7th/'rr"Tl'°  ^''''^'^'  ''''''''  °^  t^«  '^°«««  of  motion 
upon  the  solicitor  of  the  party  required  to  obey  the  same  is  to  be 
sufficient  service.    58  and  59  V.  c.  6.  r.  409. 

423.  Serine  of  order  for  discovery  on  solicitor,  when  sufficierU- 
Service  of  an  order  for  discovery  or  inspection,  made  agS  any 
party,  on  his  solicitor  shall  be  sufficient  service  upon  which  tTfound 
an  apphcafon  for  an  attachment  for  disobediLe  to  the  oX 
But  the  party  agamst  whom  the  application  for  an  attachment^ 
made  may  show  m  answer  to  the  application  that  he  has  had  no 
notice  or  knowledge  of  the  order.    68  and  59  V.  c.  6.  r  4ia 

J^st^Z'Za  f'f''''^-'^  ^-^^^^  "Pon  whom  an  order 
against  any  party  for  discovery  or  inspection  is  served  under  the 
las   preceding  rule  who  neglects  without  reasonable  excu^to  g  ve 

r  59  vTe,':  4n.^'"*'  ^'^"  '^  "^^'^  '^  ^^  attachment. '5I 

42S.  Rule^as  >o  examination,  discovery  and  inspection  to  avplu  to 
parties  res^d^ng  out  of  Manitoia.-Th,  preceding'^ules  as  ^f  the 
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preliminary  examination  of  partiesor  persons  and  discovery  and  mspec- 
tion  of  documents  shaU,  so  far  as  practicable,  apply  to  parties  and 
persons  residing  out  of  Manitoba ;   and  in  such  cases  the  Court  or 
Judge  may  order  the  examination  of  the  parties  or  persona  to  be 
taken  at  such  place  and  in  such  manner  as  may  seem  just  and  con- 
veaient ;    and  service  of  the  order  for  examination,  discovery  or 
inspection,  and  of  all  other  papers  necessary  to  obtain  the  benefit  of 
the  provisions  of  the  said  Rules,  shall  be  sufficient  if  made  on  the 
solicitor  of  the  party  in  the  action,  in  the  same  manner  as  other 
papers  in  the  action  are  served  on  the  solicitor  therein,  unless  the 
Court  or  Judge  makes  other  order  to  the  contrary ;  and  if  there  is 
no  such  solicitor,  or  he  cannot  for  any  reason  be  served,  the  Court 
or  Judge  may  order  the  service  in  any  other  manner  to  be  mentioned 
in  the  order  on  that  behalf.    58  and  59  V.  c.  6,  r.  412  ;  62  and  63  V. 
c.  8,  Sch. 

541.  Dismissal  for  neglect  to  attend  examination,  or  to  make  dis- 
covery.—li  a  plaintiff  refuses  or  neglects  to  attend  at  the  time  and 
place  appointed  for  his  examination,  or  faUs  to  comply  with  any 
order  for  discovery  or  production  or  inspection  of  documents,  the 
defendant,  in  addition  to  his  other  remedies,  may  move  to  dismiss 
the  action.    58  and  59  V.  c.  6,  r.  533. 
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APPENDIX  G 

RULES   OF  THE  SUPREME  COURT.  NEW   BRUNSWICK 

ORDER  XXXI 

DISCOVERY  AXD  INSPECTION 

tiff  *.^T7  ^  ^'^ogatoriea.-In  any  cause  or  matter  the  plain- 
t^ff  or  defendant  by  leave  of  the  Court  or  a  Judge,  may  deH^er 
mterrogatones  m  writing  for  the  examination  of  the  oppZ  paS 

d  hvirsha'uT  °'  "''  ^^^^^^'  '^'^'^  ™^^  interrogLrie'  :^  en 
delivered,  shaU  have  a  note  at  the  foot  thereof,  stating  which  of 

Tatori?  .  *f  "^^  P"*^  «^*"  **^"^«  '"^^  than  L  set  of  iXo-' 
SirVM  l"*"^'  party  without  an  order  for  that  purpose  fto- 
vided  also  that  interrogatories  which  do  not  relate  to  3  Ltfc^™ 
m  question  in  the  cause  or  matter  shall  be  deemS  Llir  n^t 

:^^^^J^^.-^'  ^«  ----  -  - --^ 

f-P'^rtioilar  interrogatories  to  he  submitted.-On  an   app'ication 

be  interrogated  to  deliver  particulars  or  to  make  aSo„s  or    o 
produce  documents  relating  to  the  matter  in  questlrTany  !f 
them  anJ  leave  shall  be  given  as  co  such  only  of  the  interrogatorie 
ubnutted  as  the  Court  or  Judge  shall  coiider  necessaTeUh 
for  disposing  fairly  of  the  cause  or  matter  or  for  saving  cZ. 

3.  Costs  of  i«erroya<or»>,.-In  adjusting  the  costs  of  the  cause 
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or  matter,  inquiry  shall,  at  the  instance  of  any  party,  be  made  into 
the  propriety  of  exhibiting  such  interrogatories,  and  if  it  is  the 
opinion  of  the  taxing  officer,  or  of  the  Court  or  Judge,  either  with 
or  without  an  application  for  inquiry,  that  such  interrogatories 
have  been  exhibited  unreasonably,  vexatiously,  or  at  improper 
length,  the  costs  occasioned  by  the  said  interrogatories  and  the 
answers  thereto  shall  be  paid  in  any  eveut  by  the  party  in  fault. 

4.  Form.— Interrogatories  shall  be  in  the  form  No.  6,  in  Appendix 
B,  with  such  variations  as  circumstances  r^ay  requite. 

5.  Corporations  and  companies.— li  any  party  to  a  cause  or 
matter  be  a  body  corporate  or  a  joint  stock  company,  whether  in- 
corporated or  not,  or  any  other  body  of  persons,  empowered  by  la'v 
to  sue  or  be  sued,  whether  in  its  own  name  or  in  the  name  of  any 
officer  or  other  person,  any  opposite  party  may  apply  for  an  order 
allowing  him  to  deliver  interrogatories  to  any  member  or  officer  of 
such  corporation,  company  or  body,  and  an  order  may  be  made 
accordingly. 

6.  Objections  to  anstoering,  how  taken. — Any  objection  to  answering 
any  one  or  more  of  several  interrogatories,  on  the  ground  that  it 
or  they  is  or  are  scandalous  or  irrelevant,  or  not  bond  fide  for  the  pur- 
pose of  the  cause  or  matter,  or  that  the  matters  inquired  into  are 
not  sufficiently  material  at  that  stage,  or  on  any  other  ground,  may 
be  taken  in  the  affidavit  in  answer. 

7.  Setting  aside  interrogatories.— Any  interrogatories  ma^  beset 
aside  on  the  ground  that  they  have  been  exhibited  unreasonably 
or  vexatiously,  or  struck  out  on  the  ground  that  they  are  prolix, 
oppressive,  unnecessary,  or  scandalous;  and  any  application  for 
this  purpose  may  be  made  within  seven  days  after  service  of  the 
interrogatories. 

8.  Affidavit  in  answer,  when  filed. — ^Interrogatories  shall  be 
answered  by  affidavit  to  be  filed  and  delivered  within  ten  days,  or 
within  such  other  time  as  a  Judge  may  allow,    am. 

9.  Form  of  affidavit.— An  affidavit  in  answer  to  interrogatories 
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shall  be  in  the  form  No.  7,  in  Appendix  B,  with  such  variations  as 
circumstances  may  require. 

10.  Insufficient  affidavit.— No  exceptions  shall  be  taken  to  any 
affidavit  in  answer,  but  the  sufficiency  or  otherwise  of  any  such 
amdavit  objected  to  as  insufficient  shall  be  determine:  by  the  Court 
or  a  Judge  on  motion  or  summons. 

11.  Order  to  answer  or  amtcer  further.— It  i  ,v  person  int '  ro- 
pated  omits  to  answer,  or  answers  insufficiently,  he'  party  interro- 
gating may  app^  to  the  Court  or  a  Judge  for  an  order  requiring 
Inm  to  answer,  or  to  answer  further,  as  the  case  may  be.  And  an 
order  may  be  made  requiring  him  to  answer,  or  answer  further 
either  by  affidavit  or  by  viva  voce  examination,  as  the  Judge  may 
direct.  ^ 

12.  Application  for  discovery  of  documents.— Any  party  may 
without  filing  any  affidavit,  apply  to  the  Court  or  a  Judge  for  an 
order  directing  any  other  party  to  any  cause  or  matter  to  make 
discovery  on  oath  of  the  documents  which  are  or  have  been  in  his 
possession  or  power,  relating  to  any  matter  in  question  therein 
On  the  hearing  of  such  application  the  Court  or  Judge  may  either 
refuse  or  adjourn  the  same,  if  satisfied  that  such  discovery  is  not 
necessary,  or  not  necessary  at  that  stage  of  the  cause  or  matter  or 
make  such  order,  either  generally  or  limited  to  certain  cla8.ses  of 
documents,  as  may,  in  their  or  his  discretion,  be  thought  fit  Pro- 
vided that  discovery  shall  not  be  ordered  when  and  so  far  as  the 
Court  or  Judge  shall  l>e  of  opinion  that  it  is  not  necessary  either  for 
disposmg  fairly  of  the  cause  or  matter,  or  for  saving  costs. 

13.  Affidavit  of  Documents. —The  affidavit  to  Ims  made  by  a 
party  against  whom  such  order  as  is  mentioned  in  the  last 
preoeding  rule  has  been  made,  shall  specify  which,  if  any,  of  the 
documents  tiierein  mentioned  he  objects  to  produce,  and  it  shall  bo 
in  the  form  No.  8  in  Appendix  13.  with  such  variations  as 
circumstances  may  require. 

-.4.  Production  of  Docu,,ienU.-lt  shall  be  lawful  for  the  Court 
or  a  Judge,  at  any  time  during  the  pendency  of  any  cau8«  or 
matter,  to  order  th-  produrtinn  hy  any  pa'ty  thereto,  upon  oath,  of 
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such  of  the  documents  in  his  possession  or  power,  relating  to  any 
matter  in  question  in  such  cause  or  matter,  as  the  Court  or  Judge 
shall  think  right ;  and  the  Court  may  deal  with  such  documents 
when  produced,  in  such  manner  as  shall  appear  just. 

15.  Notice  to  produce  for  xnsj>eclim  documerds  referred  to  in  pUad- 
inns  or  affulavits. -Every  party  to  a  cause  or  matter  shaU  be  entitled, 
at  any  time,  by  notice  in  writing,  to  give  notice  to  any  other  party 
in  whose  pleadings  or  affidavits  reference  is  made  to  any  document, 
to  produce  such  document  for  the  inspection  of  the  party  giving 
such  notice,  or  of  his  solicitor,  and  to  permit  him  or  them  to  take 
ronios  thereof,  and  any  party  not  complying  with  such  notice  shall 
uot  afterwards  be  at  liberty  to  put  any  such  document  m  evidence 
on  his  behalf  in  such  cause  or  matter,  unless  he  shaU  satisfy  the  Court 
or  a  Judge  that  such  document  relates  only  to  his  own  title,  he  being 
a  defendant  to  the  cause  or  matter,  or  that  he  had  some  other  cause 
or  excuse  which  the  Court  or  Judge  shall  deem  sufficient  for  not 
complying  with  such  notice,  in  which  case  the  Court  or  Judge  may 
allow  the  same  to  be  put  in  evidence  on  such  terms  as  to  costs  and 
otherwise  as  the  Court  or  Judge  shall  think  fit. 

16.  Form  of  notice.-Notice  to  any  party  to  produce  any  docu- 
ments referred  to  in  his  pleadings  or  affidavits  shaU  be  m  the  form 
No.  9  in  Appendix  B,  with  such  variations  as  circumstances  may 
require. 

17.  Notice  appointing  time  for  inspection. -The  party  to  whom 
such  notice  is  given  shaU,  within  five  days  from  the  receipt  of  such 
notice,  if  all  the  documents  therein  referred  to  have  been  set  forth  by 
him  in  such  affidavit  as  is  mentioned  in  Rule  13,  or  if  any  of  the  docu- 
m.tit*  referred  to  in  such  notice  have  not  been  set  forth  by  bun  m 
any  such  affidavit,  then,  within  seven  days  from  the  receipt  of  such 
notice,  deliver  to  the  party  giving  the  same  a  notice  stating  a  t  ,'• 
within  three  days  from  the  deUvery  thereof,  at  which  the  u. 
ments,  or  such  of  them  as  he  does  not  object  to  produce,  may  be 
inspected  at  the  office  of  his  solicitor,  ot  in  the  case  of  bankers 
books,  or  other  books  of  account,  or  books  in  consUnt  use  for  the 
purpose  of  any  trade  o:  business  at  their  usual  pla^e  oi<:^'^^y' 
In!   stating   whirh  (if    any)   oi    the  documents   he   object,   to 
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produce,  and  on  what  ground.  Such  notice  shall  be  in  the  form 
JNo.  10  m  Appendix  B,  with  such  variations  as  circumstances  may 
require,    am.  ' 

^^  Order  for  inspection  in  defauU  of  appointing  time  of  notice. 
(1)  If  the  party  served  with  notice,  under  Rule  17,  omits  to  give 
such  notice  of  a  time  for  inspection,  or  objects  to  give  inspection 
or  offers  inspection  elsewhere  than  at  the  office  of  his  solicitor,  the 
Cou't  or  Judge  may,  on  the  application  of  the  party  desiring  it 
maicc  an  order  for  inspection  in  such  place  and  in  such  manner  al 
he  .nay  think  fit ;  Provided,  that  the  order  shall  not  be  made  when 
and  so  far  as  the  Court  or  a  Judge  shall  be  of  opinion  that  it  is  not 
necessary  either  for  disposing  fairly  of  the  cause  or  matter  or  for 
saving  costs. 

(2)  Any  application  to  inspect  documents,  except  such  as  are 
referred  to  in  the  pleadings,  particulars,  or  affidavits  of  the  party 
against  whom  the  application  is  made,  or  disclosed  in  his  affidavit 
of  documents  shall  be  founded  upon  an  affidavit  showing  of  what 
documents  inspection  is  sought,  that  the  party  applying  is  entitled 
to  inspect  them,  and  that  they  are  in  the  possession  or  power  of  the 
other  party.  The  Court  or  Judge  shall  not  make  such  order  for 
mspection  of  such  documents  when  and  so  far  as  the  Court  or  Judge 
shall  be  of  opinion  that  it  is  not  necessary  either  for  disposing  fairly 
of  the  cause  or  matter  or  for  saving  costs. 

19a.  (1)  Verified  copies  of  entries  in  business  6ooi».— Where  in- 
spection of  any  business  books  is  applied  for,  the  Court  or  a  Judge 
may,  if  they  or  he  shall  think  fit,  instead  of  ordering  inspection  of 
the  original  books,  order  a  copy  of  any  entries  therein  to  be  furnished 
and  verified  by  the  affidavit  of  some  person  who  has  examined  the 
copy  with  the  original  entries,  and  such  affidavit  shall  state  whether 
or  not  there  are  in  the  original  book  any  and  what  erasures,  inter- 
lineations, or  alterations.  Provided  that,  notwithstanding  that 
such  copy  has  been  suppUed,  the  Court  or  a  Judge  may  order  in- 
spection of  the  book  from  which  the  copy  was  made. 

(2)  rnii^c.— Where,  on  an  application  for  an  order  for  in- 
sppction,  privilege  is  claimed  for  any  document,  it  shall  be  lawful 
for  the  Court  or  a  Judge  to  inspect  the  document  for  the  purpose 
of  deciding  aa  to  the  validity  of  the  claim  of  privilege. 
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(3)  FuHher  affidavit  as  to  documents.— 'ihe  Court  or  s  Judge  may, 
on  the  application  of  any  party  to  a  cause  or  matter  at  any  time, 
and  whether  an  affidavit  of  documents  shall  or  shall  not  have  already 
been  ordered  or  made,  make  an  order  requiring  any  other  party  to 
state  by  affidavit,  whether  any  one  or  more  specific  documents  to  be 
specified  in  the  application,  is  or  are,  or  has  or  have  at  any  time  been 
in  his  possession  or  power ;  and,  if  not  then  in  his  possession,  when 
he  parted  with  the  same,  and  what  has  become  thereof.  Such  appli- 
cation shall  be  made  on  an  affidavit  stating  that  in  the  belief  of  the 
deponent,  the  paity  against  whom  the  application  is  made  has,  or 
has  at  some  time  had  in  his  poss-^ssion  or  power,  the  document  or 
documents  specified  in  the  application,  and  that  they  relate  to  the 
matters  in  question  in  the  cause  or  matter,  or  to  some  of  them. 

20.  Objection  that  discovery  is  premature,  hovo  disposed  of. — If 
the  party  from  whom  discovery  of  any  kind  or  inspection  is  sought, 
objects  to  the  same,  or  any  part  thereof,  the  Court  or  a  Judge  may, 
if  sslisfied  tha*  the  right  to  the  discovery  or  inspection  sought 
depends  on  the  ■■  ^rmination  of  any  issue  or  question  in  dispute 
in  the  cause  oi  l.  tter,  or  that  for  any  other  reason  it  is  desirable 
that  any  issue  or  question  in  dispute  in  the  cause  or  matter  should 
be  determined  before  deciding  upon  the  right  to  the  discovery  or 
inspection,  order  *  %t  such  issue  or  question  be  determined  first, 
and  reserve  the  question  as  to  the  discovery  or  inspection. 

21.  Von-compUance  vnth  order  for  discovery  or  inspection. — If 
any  party  fails  to  comply  with  any  order  to  answer  interrogatories, 
or  for  discovery  or  inspection  of  documents,  he  shall  be  liable  to 
attachment.  He  shall  also,  if  a  plaintiff,  be  liable  to  have  his  action 
dismissed  for  want  of  prosecution,  and,  if  a  defendant,  to  have  his 
defence,  if  any,  struck  out,  and  to  be  placed  in  the  same  position 
as  if  he  had  not  defended,  and  the  party  interrogating  may  apply 
to  the  Court  or  a  Judge  for  an  order  to  that  effect,  and  an  order 
may  be  made  accordingly. 

22.  Service  of  order  on  soiicitor  sufficient  for  a(<acA»n€ftf.— Service 
of  an  order  for  interrogatories  or  discovery  or  inspection  made 
against  any  party  on  his  solicitor  shall  be  sufficient  service  to  found 
an  application  for  ao  attachment  for  disobedience  to  the  oider. 
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But  the  party  against  whom  the  appUcation  for  an  attachment  is 
m  -nay  show  in  answer  to  the  application  that  he  has  had  no 
ni      0  or  knowledge  of  the  order, 

23.  AUachment  of  solicitor.— k  solicitor  upon  whom  an  order 
agamst  any  party  for  interrogatories  or  discovery  or  inspection  is 
served  under  the  last  preceding  Rule,  who  neglects,  ^nthout  reason- 
able excuse,  to  give  notice  thereof  to  his  client,  ehaU  be  liable  to 
attachment. 

24.  Part  of  answers  may  he  put  in  at  the  trial.— Any  party  may, 
at  the  trial  of  a  cause,  matter,  or  issue,  use  in  evidence  any  one  or 
more  of  the  answers,  or  any  part  of  an  answer  of  the  opposite  party 
to  interrogatories  without  putting  in  the  others  or  the  whole  of  such 
answer  :  Provided  always,  that  in  such  case  the  Judge  may  look  at 
the  whole  of  the  answers,  and.  if  he  shall  be  of  opinion  that  any 
others  of  them  are  so  connected  with  those  put  in,  that  the  last- 
mentioned  answers  ought  not  to  be  used  without  them,  he  may 
direct  them  to  be  put  in. 

25.  Security  for  costs  of  discovery  may  be  ordered.-ln  every 
cause  or  matter  the  costs  of  discovery,  by  interrogatories  or  otherwise, 
shall,  unless  otherwise  ordered  by  the  Court  or  a  Judge,  be  secured 
m  the  first  mstance  as  provided  by  Rule  26  of  this  Order  by  the 
party  seeking  such  discovery,  and  shaU  be  allowed  as  part  of  his 
costs  where,  and  only  where,  such  discovery  shall  appear  to  the  Judge 
at  the  trial,  or.  if  there  is  no  trial,  to  the  Court  or  a  Judge  or  shall 
appear  to  the  taxing  officer,  to  have  been  reasonably  asked  for. 

7».Mode  of  giving  security  for  costs  of  discovery. -kny  party  seek- 
ing discovery  by  interrogatories  or  otherwise  may  be  ordered  upon 
making  apphcation  for  discovery  to  pay  into  Court  to  the  credit 
of  the  cause  as  Becurity  for  the  costs  of  such  discovery  such  sum 
as  he  Court  or  a  Judge  shall  direct.  The  party  seeking  discovery 
shall  with  his  mterrogatories  or  order  for  discovery,  serve  a  copy 
of  the  receipt  for  the  said  payment  into  Court  and  the  time  for 
answering  or  making  discovery  shall  in  aU  cases  commence  from  the 

sb\n  nlT    '""''^•.  '^^'  P""*^  ^"^  '*''"°  ^•«=«'«'y  »  nought 
shall  not  be  requued  to  answer  or  make  discovery  unlei  and  until 

tno  said  payment  Las  been  made.    cm. 
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27.  Find  disposition  of  sccunty.— Unless  the  Court  or  a  Judge 
shall  at  or  before  the  trial  otherwise  order,  the  amount  standing 
to  the  credit  of  the  cause  or  matter  for  such  security  for  costs  of 
discovery,  shall  after  the  cause  or  matter  has  been  finally  disposed 
of,  be  paid  out  to  the  party  by  whom  the  same  was  paid  in  on  his 
request,  or  to  his  solicitor,  or  such  party's  written  authority,  in  the 
event  of  the  costs  of  the  cause  or  matter  being  adjudged  to  him, 
but  in  the  event  of  the  Court  or  Judge  ordering  him  to  pay  the  costs 
of  such  discovery  or  any  part  thereof,  the  amount  in  Court  shall 
be  subject  to  a  lien  for  the  costs  of  such  discovery  or  any  part  thereof 
ordered  to  be  paid  to  any  other  party,    am. 

Tla.  Where  no  taxation  of  costs.— U  after  a  cause  or  matter  has 
been  finally  disposed  of,  by  consent  or  otherwise,  no  taxation  of 
costs  shuU  be  required,  the  taxing  officer  may.  either  by  the  consent 
of  the  parties  or  on  being  satisfied  that  any  party  who  has  lodged 
money  as  security  for  the  costs  of  discovery  as  aforesaid  in  such 
cause  or  matter  has  become  entitled  to  have  the  same  paid  out  to  him, 
give  a  certificate  to  that  effect,  which  certificate  shall  be  acted  on 
and  have  effect  in  all  respects  as  if  the  same  had  been  an  order  made 
in  the  said  cause  or  matter,    am. 

28.  Discovery  against  sheriff.— In  any  action  against  or  by  a 
sheriff  m  respect  of  any  matters  connected  with  the  execution  of 
his  office,  the  Court  ot  a  Judge  may,  on  the  appUcation  of  either 
party,  order  that  the  affidavit  to  be  made  m  answer  either  to  m- 
terrogatories  or  to  an  order  for  discovery  shall  be  made  by  the 
officer  actually  concerned. 

29.  Order  to  apply  to  in/an**.— This  Order  shaU  apply  to  infant 
plaintiffs  and  defendants,  and  to  their  next  friends  and  guardians 
ad  litem. 


APPENDIX  H 


RULES  OF  THE  SUPREME  COimx,    NOVA 
SCOTU 


n 


II 


i  hi* 


!i 


! 

M 

i 

t 


i>  I 

If  I 

I  n 


\  < 


» 


ORDER  XXX 

DISCOVERY  AND  INSPECTION 

^.  Interrogatories.  Further  interrogatories.  Where  irrelevant  — 
In  any  cause  or  matter  the  plaintiff  or  defendant  by  leave  of 
the  Court  or  a  Judge  may  deliver  interrogatories  in  writing  for  the 
examination  of  the  opposite  parties,  or  any  one  or  more  of  such 
parties  and  such  interrogatories,  when  delivered,  shall  have  a  note 
at  the  foot  thereof,  stating  which  of  such  interrogatories  each  of 
anch  parties  is  requued  to  answer:  Provided  that  no  party  shall 
dehver  more  than  one  set  of  interrogatories  to  the  same  party  without 

Ta  n^"  w   .      P"P°''  '•  ^'''^'^'^  *'«°  *^»*  interrogatories  which 
do  not  relate  to  any  matters  in  question  in  the  cause  or  matter  shall 

miiw  'ff*^™*'  notwithstanding  that  they  might  be  ad- 

missible on  the  oral  cross-examination  of  a  witness.    (E.  343; 
is.  K.  S.  C,  Nov.  1893,  r.  12.) 

2.  Particular  interrogatories  to  be  submitted.~On  an  apnlication 
for  leave  to  deliver  interrogatories,  the  particular  mte^'o'^ti^res 
proposed  to  be  delivered  shall  be  subletted  to  the  Court  or 
tyT\  .'°.^/"^8  "Po°  ^''h  appUcation.  the  Court  or  Judge 
sha  1  take  into  account  any  offer  which  may  be  made  by  the 
party  sought  to  be  interrogated,  to  deliver  particulars,  or  to 
make  admissions,  or  to  produce  documents  relating  to  the  matter, 
m  question  or  any  of  them,  and  leave  shaU  be  given  as  to 
such  only  of  the  mterrogatories  submitted  as  the  Court  or  Judw 
•hal  consider  necessary  either  for  disposing  fairly  of  the  cause  or 
matter  or  for  savmg  cost..    (E.  344  ;  E.  R.  S.  C.  Nov.  1893  r  13  ) 
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3.  Co«to.— In  adjusting  the  costs  of  the  cause  or  matter,  inquiry 
shall  at  the  instance  of  any  party  be  made  into  the  propriety  of 
exhibiting  such  interrogatories,  and  if  it  is  the  opinion  of  the  taxmg 
authority  or  of  the  Court  or  Judge,  either  with  or  without  an 
application  for  inquiry,  that  such  interrogatories  have  been  exhibited 
unreasonably,  vexatiously,  or  at  improper  length,  the  costs  occasioned 
by  the  said  interrogatories  and  the  answers  thereto  shall  be  paid  in 
any  event  by  the  party  in  fault.    (E.  345.) 

4.  Forms  of  tntcrrogrotonc*.— Interrogatories  shall  be  in  the 
Form  No.  6  in  Appendix  B,  with  such  variations  as  circumstances 
require.    (E.  346.) 

5.  Corporations  and  other  bodies.— It  any  party  to  a  cause  or 
matter  is  a  body  corporate  or  a  joint  stock  company,  whether 
incorporated  or  not,  or  any  other  body  of  persons  empowered  by 
law  to  sue  or  to  be  sued,  whether  in  its  own  name  or  in  the  name 
of  any  officer  or  other  person,  any  opposite  party  may  apply  for 
an  order  allowing  him  to  deliver  interrogatories  to  any  member  or 
officer  of  such  corporation,  company,  or  body,  and  an  order  may 
be  made  accordingly.    (E.  347.) 

6.  Objections  to  interrogatories.— Any  objection  to  answering  any 
one  or  more  of  several  interrogatories  on  the  ground  that  it  or  they  is 
or  are  scandalous  or  irrelevant,  or  not  bond  fde  for  the  purpose  of 
the  cause  or  matter,  or  that  the  matters  inquired  into  are  not 
sufficiently  material  at  that  stage,  or  on  any  other  ground,  may 
be  taken  in  the  affidavit  in  answer.    (E.  348.) 

8.  Time  for  aiwtocrtnjr.— Interrogatories  shall  be  answered  by 
affidavit,  to  be  filed  within  ten  days,  or  within  such  other  time  as  a 
Judge  allows.    (E.  350.) 

9.  Affidavit  in  answer. — An  affidavit  in  answer  to  interrogatories 
shall  be  in  the  Form  No.  7  in  Appendix  B,  with  such  variations  as 
circumstances  require.    (E.  351.) 

10.  Exceptions  to  affidavit.— ^o  exceptions  shall  be  taken  to  any 
affidavit  in  answer,  but  the  sufficiency  or  otherwise  of  any  such 
aihdavit  objected  to  as  insufficient  shall  be  determined  by  tlje 
Court  or  a  .Judge  on  motion  or  summons.    (E.  352.) 
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11.  Insufficient  answers.— It  any  person  interrogated  omits  to 
answer  or  answers  insufficiently,  the  party  interrogating  may  apply 
to  the  Court  or  a  Judge  for  an  order  requiring  him  to  answer,  or 
to  answer  further,  as  the  case  may  be.  And  an  order  may  be  made 
requmng  hira  to  a  .swer  or  answer  further,  cither  by  affidavit  or  by 
vim  voce  exammation,  as  the  Judge  directs.    (E.  353.) 

12.  Discovery    of  docurmnts.-Any   party  may.    without   any 
affidavit,  apply  to  the  Court  or  a  Judge  for  an  order  directing  any 
other  party  to  any  cause  or  matter  to  make  discovery  on  oath  of 
the  documents  which  are  or  have  been  in  his  possession  or  power 
relatmg  to  any  matter  in  question  therein.    On  the  hearing  of  such 
apphcation  the  Court  or  Judge  may  either  refuse  or  adjourn  the 
same,  if  satisfied  that  such  discovery  is  not  necessary  or  not  neces- 
sary at  that  stage  of  the  cause  or  matter,  or  make  such  order 
either  generaUy  or  limited  to  certain  classes  of  documents,  as  may 
in  their  or  his  discretion  be  thought  fit :   Provided  that  discovery 
shall  not  be  ordered  when  and  so  far  as  the  Court  or  Judge  shall 
be  of  opmion  that  it  is  not  necess-^ry  either  for  disposing  of  the 
cause  or  matter,  or  for  saving  costs,    (E.  354 :    B,  R  ft  p    Nn^ 
1893,  r.  13.)  '     *'^- 

13.  Affidavit  of  discovcry.—The  affidavit,  to  be  made  by  a  party 
agamst  whom  such  order  as  is  mentioned  m  the  next  preceding 
Rule  has  been  made,  shall  specify  which,  if  any.  of  the  document 
therem  mentioned  he  objects  to  produce,  and  it  shall  be  in  the 

fe;Tre''^E'^35''5r'''  ^'  "''  "^'  '"'^'°"  ''  "'^"'^«*^'^"«' 

14.  Production  of  documents  by  order.~It  shaU  be  lawful  for  the 
Court  or  a  Judge,  at  any  time  during  the  pendency  of  any  cause  or 
matter  to  order  the  production  by  any  party  thereto,  upon  oath 
of  such  of  the  documents  in  his  possession  or  power,  relating  to 
any  matter  in  question  in  such  cause  or  matter,  as  the  Court  or 
Judge  thmks  right ;  and  the  Court  may  deal  with  such  documents 
when  produced,  in  such  manner  as  appears  just.    (B.  356.)  ' 

16.  Notice  to  produce  documents  referred  to  in  pleadings  or  affidavits 
m^ctofnon.c^rnpl^ance.-Every  party  to  a  cause  or  matter  shaU 
be  entitled,  at  any  time,  by  notice  in  writing,  to  give  notice  to 
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any  other  party  in  whose  pleadings  or  affidavits  reference  is  made 
toany  document,  to  produce  such  document  for  the  inspection  of 
the  pLty  giving  such  notice,  or  of  his  solicitor,  and  to  perrmt  km 
or  th^m  to  tak!  copies  thereof ;  and  any  party  not  comp^ym^  -f^ 

such  notice  shall  not  after^vards  P^*  ^"7  «f  ^  ^,°«"°^;.;*  "^, J^S 
on  his  behalf  in  such  cause  or  matter,  unless  he  f  ^^S^^  *^^  ^^^^^ 
or  a  Judge  that  such  document  relates  only  to  his  own  title,  he 
beig  a  deLdant  to  the  cause  or  matter    or  that  ^e  had  some 
other  cause  or  excuse  which  the  Court  or  Judge  dee^  s,^-n 
L  not  complying  with  such  notice;  m  which  case  the  Court  or 
^u'd^ l;  &e  same  to  be  put  in  ejide-  on  such  terms  - 
to  costs  and  otherwise  as  the  Court  or  Judge  thinks  fit.    (E.  357.) 
18.  for«o/no(ice.-Notice  to  any  party  to  produce  any  docu- 
ments rSm^  To  in  his  pleading  or  affidavits  shaU  be  m  the  Form 
^9  in  Appendix  B.  with  such  variations  as  circumstances  require. 
(E.  358.) 

17.  Prod^ion  on  notice.  Bankers'  ^J"'' f'-^ll  £"*^^e 
whom  such  notice  is  given  shaU.  withm  two  days  from  the 
TecXt  of  such  notice,  d  aU  the  document  therem  referred  to 
receipt  01  su  ^^^^  ^^^^^  ^^  ^  mentioned 

^' p  t  n  or  ^  Zr  of  the  documents  referred  to  in  such  notice 
u  nt  been  ^Trth  by  him  in  any  such  affidavit,  then  within 
fr  d:^s'Lm"  he  rLiJt  of  such  Ltice.  deliver  to  the  party 
I^Ib  the  same  a  notice  stating  a  time  within  three  days  from  the 
givmg  the  same  a  ^^^^lents.  or  such  of  them  as  he  does 

in  the  lor^No.  10  iii  Appendix  B.  with  such  variations  as  circum- 

stances  require.    (E.  359.) 
18.  ID  Order  for  in»peclum.-U  the  party  served  with  notice 
.     ;ll  ne^  nreci  Rule  omits  to  give  such  notice  of  a  time 

m^y  on  the  application  of  the  party  desirmg  it.  make  au  order  for 
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Court  or  r  Tnf  /  '^'"  °°*  ^«  '^'J«  'l'^'*  ^^^  »o  far  as  the 

r^rinV       .-  ''^"'^  "  "'^tt^'  o'  fo'  saving  costs. 

reeldToKe  7.*'^  '"^"*  ''"'^"^°*«'  «-P*  »-^  "  - 
agabst  whom  th.  ^  rT  ^''*'"^'''"'  °'  ^^^^^^^  °^  t^e  party 
of  d"  umentT    hallTe  r^^^      "'''''  °'  ^^^'^'^  '"  ^^^  affidavit 

to  inspect  them  and  that7h.t  1    ^"^^  ^^^'^8  "  «°*»««d 

other  partv     Th!  P      .       t^.    '  '"  *^'  possession  or  power  of  the 

SDectinn  nf  I  ^  '^  °'  "^"^^^  '^^"  °°*  °^*J^«  ™ch  Order  for  in- 
spect on  of  such  documents  when  and  so  far  as  the  PmiH-  n/i  a      • 

any  entries  therem  to  be  furn  shed  and  verified  hv  +h»  offi^     -^    * 
(2)  Where  privilege  claimed  Judge  may  »n«oert -Wher*.  «n 

jpecfic  documents,  to  be  specified  in  the  application,  is  cr  arTo 
ha  or  have  at  any  time  been  in  his  possession  or  power  and  i 
not  then  .n  has  possession,  when  he  parted  with  the  sa'me  a;d  wha 
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has  become  thereol.  Snch  applications  shall  be  made  on  an  affidavit 
stating  that  in  the  belief  of  the  deponent  the  party  against  whom 
the  application  is  made  has,  or  has  at  some  time  had,  in  his  possession 
or  power  the  document  or  documents  specified  in  the  application, 
and  that  they  relate  to  the  matters  in  question  in  tl:"  cause  or 
matter,  or  to  some  of  them.  (b.  Or.  31,  r.  19a  ;  E.  R.  S.  C,  Nov. 
1893,  r.  15.) 

19.  Decision  of  question  on  which  right  to  discovery  depends. — 
If  the  party  from  whom  discovery  or  inspection  is  sought  objects 
to  the  same,  or  any  part  thereof,  the  Court  or  a  Judge  may, 
if  satisfied  that  tLe  right  to  the  discovery  or  inspection  sought 
depends  on  the  determination  of  any  issue  or  question  in  dispute  in 
the  cause  or  matter,  or  that  for  any  other  reason  it  is  desirable  that 
any  issue  or  question  in  dispute  in  the  cause  or  matter  should  be 
determined  before  deciding  upon  the  right  to  the  discovery  or 
inspection,  order  that  such  issue  or  question  be  determined  first, 
and  reserve  the  question  as  to  the  discovery  or  inspection.    (B.  362.) 

20.  Consequence  of  disobedience. — ^If  any  party  fails  to  comply  with 
any  order  to  answer  interrogatories,  or  for  discovery  or  inspection 
of  documents,  he  shall  be  liable  to  attachment.  He  shall  also  if  a 
plaintiff  be  liable  to  have  his  action  dismissed  for  want  of  prosecu- 
tion, and  if  a  defendant  to  have  his  defence,  if  any,  struck  out,  and 
to  be  placed  in  the  same  position  as  if  he  had  not  defended,  and  the 
party  interrogating  may  apply  to  the  Court  or  a  Judge  for  an  order 
to  that  effect,  and  an  order  may  be  made  accordingly.    (E.  363.) 

21.  Application  for  attachment. — Service  of  an  order  for  interroga- 
tories or  discovery  or  inspection  on  the  solicitor  of  the  party 
against  whom  the  order  is  made  shall  be  sufficient  service  upon 
which  to  found  an  application  for  an  attachment  for  disobedience 
to  the  order.  But  the  party  against  whom  the  application  for  an 
attachment  is  made  may  show  in  answer  to  the  application  that 
he  has  had  no  notice  or  knowledge  of  the  order.    (E.  364.) 

22.  Attachment  of  solicitor. — A  solicitor  upon  whom  an  order 
against  any  party  for  interrogatories  or  discovery  or  inspection  is 
served  under  the  next  preceding  Rule,  who  neglects  without 
reasonable  excuse  to  give  notice  thereof  to  his  client,  shall  be  liable 
to  attachment.    (E.  365.) 
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23.  Answers  to  he  evidence. — Any  party  may,  at  the  trial  of  a 
cause,  matter  or  issue,  use  in  evidence  any  one  or  more  of  the 
answers  or  any  part  of  an  answer  of  the  opposite  party  to  inter- 
rogatories, without  putting  in  the  others  or  the  whole  of  such 
answer :  Provided  always,  that  in  such  case  the  Judge  may  look 
at  the  whole  of  the  answers,  and  if  he  is  of  opinion  that  any  others 
of  them  are  so  connected  with  those  put  in  that  the  last-mentioned 
answers  ought  not  to  be  used  without  them,  he  may  direct  them  to 
be  put  in.    (E.  366.) 

24.  Costs. — In  every  cause,  or  matter,  the  costs  of  discovery,  by 
interrogatories  or  otherwise,  shall,  unless  otherwise  ordered  by  the 
Court  or  a  Judge,  be  secured  in  the  first  instance  as  provided  by 
Rule  25  of  this  order,  by  the  party  seeking  such  discovery,  and  shall 
be  allowed  as  part  of  his  costs  where,  and  only  where,  such  dis- 
covery appears  to  the  Judge  at  the  trial,  or,  if  there  is  no  trial,  to 
the  Court  or  a  Judge,  or  appears  to  the  taxing  authority,  to  have 
been  reasonably  asked  for.    (E.  367.) 

25.  Deposit  for  costs.  I^ceipt. — ^Any  party  seeking  discovery  by 
interrogatories  shall,  before  delivery  of  interrogatories,  pay  into 
Court  to  a  separate  account  in  the  action,  to  be  called  "  Security 
for  Costs  Account,"  to  abide  further  orders,  the  sum  of  $20,  and, 
if  the  number  of  folios  exceeds  five,  the  further  sum  of  $1  for  every 
additional  folio.  Any  party  seeking  discovery  otherwise  than  by 
interrogatories  shall,  before  making  application  for  discovery,  pay 
into  Court,  to  a  like  account,  to  abide  further  order,  the  sum  of 
$20,  and  may  be  ordered  further  to  pay  into  Court  as  aforesaid, 
such  additional  sum  as  the  Court  or  a  Judge  directs.  The  party 
seeking  discovery  shall,  with  his  interrogatories  or  order  for  dis- 
covery, serve  a  copy  of  the  receipt  for  the  said  payment  into  Court, 
and  the  time  for  answering  or  making  discovery  shall  in  all  cases 
commence  from  the  date  of  such  service.  The  party  from  whom 
discovery  is  sought  shall  not  be  required  to  answer  or  make  dis- 
covery unless  and  until  the  said  payment  has  been  made.    (E.  368.) 

26.  Disposal  of  deposit. — Unless  the  Court  or  a  Judge  at  or  before 
the  trial  otherwise  orders,  the  amount  standing  to  the  credit  of  the 
"  Security  for  Costs  Account "  in  any  cause  or  matter,  shall,  after 
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thr-  cause  or  matter  has  been  finally  disposed  of.  be  paid  out  to 
the  party  by  whom  the  same  was  paid  in,  on  hia  request,  or  to  his 
solicitor  on  such  party's  written  authority,  in  the  event  of  the  costs 
of  the  cause  or  matter  being  adjudged  to  him,  but,  m  the  event 
of  the  Court  or  Judge  ordering  him  to  pay  the  costs  of  the  cause 
or  matter,  the  amount  in  Court  shaU  be  subject  to  a  Uen  for  the 
costs  ordered  to  be  paid  to  any  other  party.    (E.  369.) 

26a.  Order  for  payment  out,  of  money  lodged  to  "  Security  for  Costa 
Account:'— li  after  a  cause  or  matter  has  been  finally  disposed  of,  by 
consent  or  otherwise,  no  taxation  of  costs  is  required,  the  Judge  may, 
either  by  consent  of  the  parties,  or  on  being  satisfied  that  any  party 
who  has  lodged  any  money  as  security  for  costs  in  such  cause  or 
matter  has  become  entitled  to  have  the  same  paid  out  to  him,  give 
an  order  to  that  effect.    (E.  369a.) 

27.  Discovery  by  sheriff's  oj^er.— In  any  action  against  or  by  a 
sheriff  in  respect  to  any  matters  connected  with  the  execution  of  his 
office,  the  Court  or  a  Judge  may,  on  the  appUcation  of  either  party, 
order  that  the  affidavit  to  be  made  in  answer  either  to  mterrogatones 
or  to  an  order  for  discovery,  shall  be  made  by  the  officer  or  person 
actually  concerned.    (E.  370.) 

28.  ASHavU  by  officer,  etc.,  of  corporation.— VfheTe  the  party 
required  to  produce  documents  is  a  corporation  aggregate,  the 
affidavit  shall  be  made  by  one  of  the  officers  of  the  corporatio: 
(O.  (1897),  r.  468,  part.) 

29.  Cross-examination  of  deponetU.-The  deponent  in  any  affidavit 
provided  for  in  the  next  preceding  Rule  shaU  be  subject  to  cross- 
examination,  and  his  affidavit  shaU  have  the  same  effect,  as  nearly 
as  may  be,  as  the  affidavit  of  a  party,  unless  where  the  Court  or 
Judge  sees  reason  for  holding  otherwise.    (0.  (1888).  r.  512.) 

30  Former  officers  examined.— Pemona  who  have  ceased  to  be 
officers  of  a  corporation  may  be  examined  in  the  same  manner  as 
existing  officers.    (0.  (1897),  r.  439,  part.) 

31.  Order  to  opply  to  in/an(«.— This  Order  shaU  apply  to  infant 
nlaintiffs  and  defendants,  and  to  their  next  friends  and  guardians 
ad  num.    (S.  Or.  31,  r.  29,  E.  R.  S.  C,  Nov.  1893,  r.  16.) 
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FORMS   IN   USE   IN   THE   SUPREME   COURT,   ONTARIO 

The  forms  contained  in  the  Appendix  shaU  be  used  with  such 
variations  or  modifications  as  circumstances  may  require ;  but  any 
vanance  therefrom,  not  being  in  matter  of  substance.  shaU  not  affect 
their  regularity  (Con.  Rule  1224;. 

FORM  1. 

Affidavits  as  to  Documents. 

{Ride  467.) 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 
and 
CD.,  Defendant. 

I,  the  above-named  defendant  CD.,  make  oath  and  sav  as 
follows : —  ^ 

(1)  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matter  in  question  in  this  action  set  forth  in  the  first  and  second 
parts  of  the  first  schedule  hereto. 

(2)  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  first  schedule  hereto. 

(3)  [Here  ttale  upon  what  groundt  the  objection  u  made  and  veri/v 
the  facts  as  far  as  may  be.] 

(4)  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth 
in  the  second  schedule  hereto. 

(5)  The  lft«t-montioned  dnrnmpnt«!  were  last  in  my  possession  or 
power  on  (*tol«  wA«ii). 
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(6)  [Here  state  what  has  become  of  the  last-mentioned  documents,  and 
in  whose  possession  they  are  now.} 

(7)  According  to  the  best  of  my  knowledge,  information  and  belief, 
I  have  not  now,  and  never  had  in  my  possession,  custody  or  power, 
or  the  possession,  custody  or  power  of  my  solicitors  or  agents, 
solicitor  or  agent,  or  in  the  possession,  custody  or  power  of  any 
other  persons  or  person  on  my  behalf  any  deed,  account,  book  of 
account,  voucher,  receipt,  letter,  memorandum,  paper  or  writing  or 
any  copy  of  an  extract  from  any  such  document  or  any  other  docu- 
ment whatsoever  relating  to  the  matters  in  question  in  this  action 
or  any  of  them,  or  wherein  any  entry  has  been  made  relative  to  such 
matters,  or  any  of  them,  other  than  and  except  the  documents  set 
forth  in  the  said  first  and  second  schedules  hereto,  and  the  pleadings 
and  other  proceedings  in  the  action,  i 

Sworn,  etc. 


FORM  2. 
Afvioavit  on  production  when  made  by  an  Offickb  of  a 

cobporation. 

(Rule  468.) 

In  the  High  Conrt  of  Justice. 

Between  A.B.,  Plaintiff, 
and 
j^  CD.,  Defendant. 

1,  of  make  oath  and  say  aa  follows  :— 

(1)  I  am  the  {here  state  the  name  of  the  offioe  held  by  the  deponent  in 
the  serviee  of  the  Company  on  whose  behalf  he  makes  affidavU),  and  as 
such,  have  knowledge  of  all  documents  which  are,  or  have  been  in 
the  custody  or  poMeuion  of  the  said  (company)  relating  to  the 
matters  in  question  in  this  action. 

(2)  I  am  cognisant  of  the  matters  in  question  in  this  action. 

(3)  The  said  defendants  have  in  their  possession  or  power,  the 
documanU  relating  to  the  matters  in  question  in  this  action,  set 
forth  in  the  first  and  second  parts  of  the  first  schedule  hereto. 

(4)  The  said  defendants  object  to  produoa  the  said  documents 
set  forth  in  the  8«eoad  part  of  the  said  first  schedule  hereto. 
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(5)  {Here  state  on  what  grounds  the  objection  is  made  and  verify  the 
facts  as  far  as  may  be.] 

(6)  The  said  defendants  have  had,  but  have  not  now,  in  their 
possession  or  power,  the  documents  relating  to  the  matters  in 
question  in  the  action  set  forth  in  the  second  schedule  hereto. 

(7)  The  last-mentioned  documents  were  I.  :■  i  '  '  '-  .r 
power  of  the  said  defendants  on  {state  when). 

(8)  {Here  slate  what  has  become  of  the  last-mentioned  documetUs  and 
in  whose  possession  they  are  now.] 

(9)  According  to  the  best  of  my  knowledge,  information  and 
belief,  the  said  defendants  have  not  now,  and  never  had,  in  their 
possession,  custody  or  power  or  in  the  possession,  power  or  custody 
of  myself  or  of  any  of  its  colicitors  or  agents,  or  of  any  person  or 
persons  whomsoever,  on  its  behalf  any  {proceed  aa  in  last  form). 

Sworn,  etc. 


FORM  3. 

Notice  to  prodvcb  Docuhints  rsfebrkd  to  in  Pleadino  or 

Apfucant. 

{RuU  469.) 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 
and 
CD.,  Defendant. 
Take  notice  that  the  [plaintiff  or  defendant],  requires  you  to 
produce  for  hi*  inspection  the  following  documents  referred  to  in 
your  [statement  of  claim,  or  defence,  or  affidavit  dated  the  day 

of  ,  A.r.        ]. 

[Describe  doeuments  rehired.] 
X.Y., 

Solicitor  for  th« 
ToZ., 
Solicitor  for  . 
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FORM  4. 
Notice  to  Inspbct  Documbnts. 
(Rule  470.) 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 
and 
CD.,  Defendant. 
Take  notice  that  you  can  inspect  the  documents  mentioned  in 
your  notice  of  the  day  of  ,  A.D.  [except  the  de^ 

numbered  in  that  notice]  at  my  office  on  day  next  the 

instant,  betwee^:  the  hours  of  12  and  4  o'clock. 
Or,  that  the  [plaintiff  or  defendant]  objecte  to  giving  you  "jiBpec- 
tion  of  the  documents  mentioned  in  your  notice  of  the  day  of 

,  A.D.  ,  on  the  ground  {state  the  ground). 

Dated,  etc. 

X.Y., 

Solicitor  for 


i 


FORM  5. 

Notice  to  Produce  (General  Form). 

{RuU  448,  etc.) 

In  the  High  Court  of  Justice. 

Between  Plaintiff, 

and 
Defendant. 

Take  notice  that  you  are  hereby  required  to  produce  and  show 
to  the  Court  on  the  trial  of  this  action  all  books,  papers,  letters, 
copies  of  letters  and  other  writings  and  documents  in  your  custody, 
possession,  or  power,  containing  any  entry,  memorandum,  or  minute 
relating  to  the  matters  in  questioo  in  this  action  and  party  the 
following  {setting  them  out). 

Dated,  etc. 


DttortpUon  ot  docmmnt. 


D«U. 


To     the     above-named) 
b    solicitor  or  agaat     > 


Solicitor  for  tho  above-named 
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FORM  6. 
Pbaecipe  Order  for  Production. 
{Rule  464.) 
In  the  High  Court  of  Justice. 

The  day  of  A.D. 

Between  Plaintiff, 

and 

Defendant. 

(1)  Upon  the  application  of 

(2)  It  is  ordered  that  the  do,  within  10  days  after  the  service 
of  this  order  on  him  or  his  solicitor,  make  discovery  on  oath  of  the 
documents  which  are  or  have  been  in  his  possession  or  power  re- 
lating to  any  matters  in  question  in  this  action  and  do  produce  the 
same  to  and  deposit  the  same  in  the  Central  Office  at  Osgoode  Hall, 
Toronto  {or  with  the  Deputy  Clerk  of  the  Crown,  Deputy  or  Local 
Registrar  of  this  Court  at  {a»  the  ca^s  may  require)  for  the  usual 
purposes. 

{Signed)    A.B.,  Clerk  of  the  C.  and  P. 
or  Clerk  of  R.  and  W. 
or  Deputy  Qerk,  Deputy  or  Local  Registrar 


. 


INDEX 
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ACCOUNT, 

inlMrogatoriea  in  action  for,  70 

ACCOUNTANT, 

inspection  by,  206 

no  longer  neoewary,  10 
■till  uMd  in  iome  oasee,  11 

ADMIRALTY. 

diaoovery  in,  action*,  x7».  ^'w 

ADMISSIONS,  . 

discovery  to  obtain,  w 
interrogatories,  obtained  by,  84 
trial,  U86  of,  at,  142, 143 

^iXL  for  further  production,  iu  mippoit  oM7^  174 
SE  £x.k.,  in  «ir^rt  of  •PPUcaUon  g  Inspect,  286 

a^°aS?7:S?i:»riSeCio^^  »yom»rof  cor^ration 

in*^rf<^  with  order  for  discovery  of  documents 

documents  of,  l!°iSil61.  192.     flee  Af»ii>Am  o,  Doou««t^ 

DisoovmY  Of  I>«xw?^»f^i„  ,»- 
interrogatories  answered  by,  IW,  IM 
obieoti^  to  produce  dotamento.  siting  out^m 
l^c  dooumenU  in  County  Court,  as  to,  298 

AFnDAVrr    of    documents.     Su  Dmootmt    o»  Dooomim. 
PRoootmon  o»  DooniawM. 
oonduriT.,  how  f«,  164. 172.  Z''.  '^S 
company,  by  ofBow of,  i77  j^ 

».D.  '  ^ 
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AFFIDAVIT  OF  IX)CUMENTS-«m«m«ieA 
disclose  all  documents,  must,  196,  243 
further,  may  be  ordered,  165—167 

in  action  for  breach  of  contract,  167, 168 

disputed  title  to  land,  169 — 171 
misrepresentation   on  prospectua  of   company, 

by  shipowners,  168 
production  in  Court,  164 

on,  cannot  be  contradicted  by  controversial  afiSdavit,  197 
subsequent  discovery  of  document  not  in,  164 

AGENT, 

answer  to  inteiTogatorie«  as  to  acta  done  by,  134—136  ' 
disclosure  of  doonments  in  possession  of,  153 

allowed  before  answering  particulars  in  action  by  pxindpal 

against,  alleging  fraud,  39 — 10 
may  be  had  against  principal  in  action  by,  17 
inspection  by,  206 

production  of  documents  in  hands  of,  196 — ^200 
question  of  agency  to  bo  determined  before  discovery,  42,  47,  48 

AMENDING, 

answers  to  interrogatories,  69 

ANSWER  TO  INTERROGATORIES, 
affidavit  necessary,  132, 133 
agent,  as  to  acts  done  by,  134—136 
appeal  from  order  for  further,  142 
company,  by,  137 
corporation,  by,  137 

embarrassing,  further  answer  ordered  when,  141 
forms.    8te  Appendix. 

funher,  application  may  be  made  for,  140 142 

vivA  voce.,  140,  142 
full,  must  be,  135, 136 

knowledge,  information  and  belief,  must  be  to  party's  best   134 
objection  to.    See  Objictions,  Privilkge. 

interrogiitories  can  bo  taken  in,  131, 138—140 
pnnted  if,  exceeds  ten  folios,  13.'? 
rules.    See  Appendix. 

several  defendant*,  where  there  are,  party  must  stats  which  b  to 

answer,  IJl 
trial,  use  at,  142, 143 
time  for  delivery  of,  132, 133 

APPEAL. 

costs,  to  judge  upon,  287.  272 

Oouit  of  Appeal,  to,  |«kVO  necessary  for,  132 
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197 


Ipal 
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APPEAL— eonftntiei. 

discovery  for,  allowed  when  neoeasary,  44, 45 
documents,  from  order  for  discovery  of,  158, 178 
further  and  better  answers,  from  onier  for,  142 
further  examination,  from,  before  attachment,  269, 270 
master's  decision,  from,  on  interrogatories,  132 

APPLICATION, 

answers,  for  further,  to  interrogatories,  140—142 
bankers'  books,  to  inspect  and  take  copies  of,  286 
documents,  discovery  of,  in  County  Court,  294,  297,  298 
before  master,  152, 155, 166 
inspection  of,  in  County  Court,  300 

before  master,  186, 187 
production  of,  appeal  on,  178 
flnal  judgment,  to  sign,  may  be  joined  with  one  to  strike  out  defence,  266 
further  and  better  affidavit  of  documents,  for,  166, 167 

specified  documents,  for,  172 — 174 
notice  of,  copy  of  interrogatories  must  accompany,  130 
refusal  to  give  inspection,  on,  186 

spedfio  document,  for  further  production  of,  must  be  supported  by 
affidavit,  172— 174  .     ,        .      «»« 

stay  of  proceedings,  for,  pending  discovery  in  nnderwnter  s  action,  290 
strike  out,  to,  oppreaatve  interrogatories,  94 

APPOINTMENT, 

service  of,  for  examination  for  disoovery,  147, 148 

ARBITRATION, 

disoovery  not  obtainable  in,  13 
obtainable  in,  25 

ATTACHMENT, 

corporation,  of  officer  oi,  272 

County  Court,  in,  302 

failure  to  comply  with  order,  for,  263,  264,  268,  269—2  Z 

indorsement  of  notice  necessary  before,  264 

judgment  debtor,  on  failure  to  appear,  271 

re-examination  ordered  before,  after  abortive  examination,  99 

ATTENDANCE, 

examination  for  discovery,  for,  144, 145 

enforced  by  rules  applicable  to  witnesses, 
128, 129 

BAILIFF. 

disoovery  in  County  Court  by,  301 

BANKERS'  BOOKS, 
notice  to  inspect,  288 
produotlMi  of,  286—288 
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BANKRUPTCY, 
discovery  in,  277 


BENEFICIARY.    See  Cestui  Qui  Tbuot. 

interrogatories  in  action  by,  against  executor,  76 

BILL  OF  COSTS, 

privileged  document,  219,  248,  249 

BONA  FIDE. 

interrogatories  not,  can  be  struck  out,  96,  96 

BOOKS, 

bankers',  production  of,  285—288 
copies  of  business,  allowed  for  inspection,  188,  189 
inspection  of  company's,  not  permitted  in  action  against  one  director. 
190, 197 

BREACH  OP  PROMISE, 

marriage,  of,  all  parties  open  to  examination,  28 

CERTIFICATE, 

pajrment  out  of  Court,  on  settlement,  necessary,  66 

CESTUI  QUI  TRUST.    See  BENEFidABY. 

privilege  in  communications  between  trustee  and,  226,  227 

COMMERCIAL, 

discovery  in  actions  in,  list,  277,  278 

COMMISSION, 

interrogatories  as  to  sales  in  action  for,  68, 69 

COMMONABLE  RIGHTS, 

interrogatories  in  action  to  establish,  78,  79 
production  of  documents  in  action  for,  192 — 194 

COMMUNICATIONS.    See  Pwvileob. 

COMPANY, 

answers  to  interrogatories  by,  137 

costs  against  member  of,  for  discovery,  267 

discovery  obtainable  against  officer  or  member  of,  22 

thougii  not  a  party,  19 
inspection  of  books  of,  not  permitted  in  action  against  one  director^ 

190, 197 
interrogatories.    iSee  iMTiBBOQATOBm. 

CONTEMPT  OF  COURT.    Su  ATTACiniEirr. 

[4] 
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tor, 
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COPIES, 

bankers'  books,  of,  285,  286 

business  books  of,  in  County  Court,  301 

documents,  of,  in  County  Court,  299 

right  to  take,  of,  208,  209,  211 

POPYHOIiD 

inspeotion  of  Court  rolls  by  tenant,  189, 190 

CORPORATION,  .     .      ,»- 

SSSe^t'^fSKl.i^i  to  appear  at  examination,  272 

County  Court,  interrogatories  against,  in,  295 

Court  deddee  which  member  of ,  to  mterrogate,  24  ^^    j-  „ 

n^^wCT  to  strike  out  defence  of.  on  default  of  officer  attending 
examination,  270 

officer  or  servant  defined,  29,30  _.  oo  oo 

may  be  examined  for  discovery,  2S,  ZS 
shall  not  be  made  party  solely  for  discovery,  31 

party  must  elect  which  officer  of,  to  examine,  32 

COSTS.    See  SKOtTMTT  k)k  Costs. 

appeal  on,  of  examination  for  discovery,  27^ 

to  Judge  on  question  of,  267 
bill  of,  te  a  privUeged  document,  219.  234 J48  5M» 
County  Court,  discovery  in,  must  be  secured,  29»— 296,  ^7 

how  paid  out  of,  302 
discovery,  of,  against  member  of  company,  267 

in  County  Court,  302, 303  .   ^.       «, 

paid  into  Court  go  towards  paying  costs  of  action,  oo 
separate  from  costs  of  action,  64, 65 
when  reasonable  are  costs  in  oaoae.  266, 267 
examination  for  discovery,  of ,  272, 273 
inability  to  pay,  of  discovery  in  County  Court,  J!a* 
inspeotion,  of,  210 
interrogatories  to  save,  66 
judgment  debtor,  of  examination  of,  272 
objections,  occasioned  by,  259 
payment  out  of  Court  on  settlement  of  action,  56 
production  of  documents,  of,  210 

prolix  affidavit  of  documente,  of,  161  ^     ,      ,. kh  ka 

receipt  for  security  for,  to  be  served  with  order  for  discovery,  65,  56 
security  for,  on  discovery,  54.    See  Smoeitt  fob  Coots. 
shorthand  writer,  of,  at  examination  for  ^""^^'J^'^^^  ...  .    ^„^ 
vexatious  or  unreasonable  discovery,  paid  by  party  at  fault  m  any 
event,  94,  267,  296,  297 

COUNTY  COURT,  _^u      i     •     qa9 

attachment  for  non-Compuanoe  with  order  m,  duz 
bailifi  or  sheriff,  discovery  in  action  against,  in,  301 

[«1 


w 


ft 


..I  I 


If 


¥■ 


|; 


m 


\  (I 


sv 


INDEX 

COUNTY  COURT— continued. 

copies  of  businesa  books  instjirt  at  piodaction  in,  301 

documents  may  be  made,  299 
corporation,  interrogatories  against  oiScei  of,  in,  295 
costs  of  discovery  in,  302.    See  Costs. 

must  be  secured,  293—295,  297.     See  Sbotbity 
FOB  Costs. 
Court  rolls,  inspection  of,  in,  301 
discovery  in,  293—303.    See  Discovkby. 

of  documents  in,  aifidavit  in  compliance  with  order  for,  298 
evidence,documeDt  not  produced  cannot  be  used  in,  299.  See  Etisbhcb. 
further  and  better  answers  in,  296 
infant  sues  by  next  friend,  discovery  where,  297 
interrogatories  to  be  submitted  to  Court  in,  294.  See  IirraBBOOATOBias. 
order  drawn  by  registrar  giving  leave  to  administer,  295 
prior  issue,  discovpry  poHtponed  until  trial  of,  302 
privilege,  301.    See  Pbtvileoe. 
security  for  costs  paid  into  Court,  how  paid  out,  302 
specific  documents,  affidavit  as  to,  298 
time  for  answering  interrogatories  in,  295.    See  Ton. 

production  of  documents  in,  299,  300 
vexatious  interrogatories,  costs  of,  inven  osainst  party  in  anv  event. 
296, 297  B         "6  t—  J  J  . 

COURT  ROLLS, 

inspection  of,  189, 190 

in  County  Court,  301 

COVERTURE, 

party  not  bound  to  disclose  communications  made  during,  260 

CREDIT, 

examination  for  discovery  as  to,  100 

CREDITOR, 

judgment,  may  examine  for  discovery,  126, 128, 129 

CRIMINAL  PROCEEDINGS, 

discovery  not  obtainable  in,  except  on  civil  issues,  14, 15 

CRIMINATION.    -Sfee  Privileoe, 

discovery  tending  to,  may  be  resisted,  263—256,  260 

CROSS-EXAMINATION, 

pi*rty  subject  to,  after  examination  for  disoovery,  9S 

CROWN, 

no  discovery  against,  as  of  right,  14, 19 

DAilAGES, 

interrogatories  as  to,  76 
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DEBTOR,  ^  -  ,,-  ,„» 

examination  fof  discovery  aa  to  means  of,  JJf/,  i«» 

DEFAMATION, 

inteiTogatoriee  in  action  for,  103—118 

DEFENDANT.    See  Pabtois. 

diaooverv  astaiiiBt  co-defendant,  16  ,  .    .    . . 

has  right  to  withhold,  of  evidences  relatmg  solely  to  his  own 

08J96    72 

'f       rarely  aUowed  to,  before  delivery  of  defence,  36,  50,  S3 
meaning  of  term,  16  ,.  ,  •   .  i«i 

more  than  one,  interrogatories  must  state  which  is  to  answer,  131 

DELIVEBY.    See  iHTBRBOGATOBna. 

interrogatories,  of,  not  without  leave,  130 

DEPOSITIONS.    See  Examination  ton.  Dbcovbby. 

examination  for  discovery,  may  be  ^^^ortha^^lJP^^  ^^^  ^^^  ^^ 

method  of  taking,  148, 149 

dealing  with,  149, 150 

"^^^l^f ^^Bsed  for  want  of  prosecution  on  faUure  to  comply  with 
order  for.  262 
for.  See  AonoK  »ob  Disoovbby. 
in.  Admiralty,  278.  279 

agent,  by.  against  pnncip^.  17 

commercial  list,  transferred  to.  276, 277 

forfeiture,  for,  not  permitted,  15 

generally.  8. 10. 13 

marine  insurance,  for.  288, 290 

patents,  as  to,  282,  285 

penalties,  for,  not  permitted,  15,  Zfi 

probate,  279.  280 

sheriff,  against,  24 

tort,  as  to.  10 

trade  mark,  as  to.  282—286 

underwriters,  by  or  against,  289,  290  

admission,  for  purpose  of  getting,  to  save  provmg  aUegatJons  on  plead- 

ings,  66 
arbitration,  not  obtainable  in,  13 

obt^able  in,  25  .  .       ,     ,      «-«    mti 

attachment  for  failure  to  comply  with  order  for.  262—284 
appeal,  for  purposes  of,  aUowed  when  necessary.  44,  46 
bankers'  books,  of,  285-288 

^m w%bSSn?ble  against  officer  of,  though  not  a^rty.  IJ 
S^seoured  by  party  seeking,  64.    See  8»ooBiTr  lOB  Cost.,  Costs. 
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D1800VEB.Y— continued. 

County  Court,  in,  293—303.    See  Couimr  Couet. 
criminal  proceedings,  not  obtainable  ir.,  except  on  civil  issues,  14, 18 
Crown,  none  against,  as  a  matter  of  right,  14, 19 
defence  struck  out  on  non-compliance  with  order  as  to,  262,  266, 266 
defendant  has  right  to  withhold,  relating  to  evidences  exclusive  to  his 
own  case,  72 
may  obtain,  against  .o  defendant,  16 
rarely  allowed,  before  delivery  of  defence,  36 
divorce  proceedings,  in,  280  -282 
documents,  162—175,  176—178.     See  DisoovasT  o»  DocuiogHTS. 

PBODiraaoir  o*  Docuiixnts,  Ikspxction. 
election  petitions,  not  obtainable  in,  14 
examination  for,    Su  Exahinatiok  roB  Disooviby. 
"  fishing,"  not  allowed,  36,  37 

foreign  sovereign,  obtainable  against,  in  action  brought  in  England,  19 
forms.    See  Appendix. 

infant  or  representative,  obtainable  against,  20,  26 
interrogatories.    See  Irtibbooatobiss. 
joining  party  solely  for,  no  longer  necessary,  18 
King's  Proctor  will  not  be  ordered  to  give,  282 
knowledge,  of  which  party  is  ignorant,  not  limited  to  jjettinK.  66 
judgment,  after,  43 

liquidator  of  company,  obtainable  against,  24 
lunatic,  application  to  master  in  lunacy  in  lieu  of,  21 

by  alleged,  pending  inquiries,  21 
Masters  in  Chancery,  power  to  obtain,  before,  43 
matrimonial  cases,  in,  280 — ^282 
meaning  of  term,  3 

non-parties  when  in  reality  parties,  obtainable  against,  17 
particulars,  sometimes  obtainable  before  giving,  38.    See  FAxnccLASa. 
parties  by  or  against  whom,  may  be  obtained.    See  Pabths. 
partners,  each  must  give,  22 

may  be  obtained  agunst,  in  firm  name,  22 
party  who  admits  case,  still  obtainable  against,  38 
petition  of  right,  not  obtainable  against  Crown  in,  14, 19 
plaintiff  may  obtain,  against  co-plaintiff,  16 

rarely  allowed,  before  delivery  of  statement  of  claim,  36 
has  right  to,  of  evidences  of  his  own  case,  72,  73 
postponed  at  discretion  of  Court,  may  be,  after  order  made,  43 
principal,  against,  in  action  by  agent,  17 
practice  in  Canada  similar  to  England,  12.    See  PsAcncx. 
prior  issue.  Court  may  postpone,  pending  determination  of,  42, 43, 46— 

49,  61,  62 
receipt  for  security  to  be  served  with  order  for,  55,  56 
resisted,  may  be,  on  grounds  that  answer  would  tend  to  criminate,  253 

— ^256.    See  PBtvmcoa. 
of  profensional  privilege,  213—263.    See 
PsiviLBoa. 
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DISCOVERY— «oii«n«ed. 
rights  under,  claasified,  3 
rales.    8u.  Appendix, 
ship's  papers,  of,  288— 290 

time  at  which,  granted  in  discretion  o!  Court,  35.    See  Tmx. 
sheriffs  officer,  against,  in  action  against  sheriff,  24 

DISCOVERY   OF  DOCUMENTS.     Su  Discjoveby,    PEODTJcnoH  o» 

DOCXnMBTS,  IWSPEOnON.  ..     J.     ,       J  .       ,Ko      IKA 

affidavit,  all  documents  in  possession  must  be  disclosed  m,  IBZ— lo*. 
163 
of  documents,  158—161,  176—178,     See  AmDAvrr   o» 

DOODUXHTS. 

agent,  in  possession  of,  153 

appeal  from  order  for,  156.    See  Apfxal. 

application  to  master  for,  152, 155, 156.    -See  Application. 

County  Court,  in,  297,  298.    See  CoX7STT  Caws. 

discretion  of  Court,  at,  156 — 158. 

further  affidavit  as  to  sp;  nfied  documents,  172 — 174 

forms.    See  Appendix. 

infant  sues  by  next  friend,  when,  297 

inspection  differs  from,  153,  154.    See  Ihspection,  Peodpction  o» 

DOCUHXNTS. 

nuisance  in  action  for,  167, 158 

objections  to  produce,  161.    See  Objxctioks. 

parties,  by  several,  163, 164.    See  Paetim. 

practice  as  to,  165—158.    See  Peactic*. 

privilege  no  excuse  for,  163, 154.    Ste  Peivileos. 

rules.    See  Appendix. 

sealing  up  part  of  document,  162 — 164 

subsequent  discovery  of  document  not  in  affidavit,  164 

time  for  making  after  order  for,  176.    See  Time. 

DISMISSAL.  .      .  u     J     /     J-         ^ 

prosecution,  for  want  of,  on  failure  to  comply  with  order  for  discovery, 

262,  264,  266,  368 

DOCUMENTS, 

appeal  from  order  for  discovery  of,  156.    See  Appeal. 

bankers'  books,  discovery  of,  285—288 

bill  of  costs  privileged  from  discovery,  219 

Court  may  inspect,  for  which  privilege  is  claimed,  163, 174, 176 

definition  of,  152  

discovery  of,  152—175, 176—178.    See  Discovebt  of  Documentb. 

evidence  when  used  as.    See  Evidence. 

inspection  of,  179—210, 178,  211,  212.    See  Ihspectioh.Pboductioh 

OF  DoomNTS. 
interrogatories  as  to,  120^-124,    See  Ihtbhboqatobiss. 
notice  to  produce,  134 
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INDEX 

DOCUMENTS— contfnaerf. 

possession  or  power,  in,  must  be  inspected  to  answer  intertoaatoriea 

properly,  135  * 

production  of,  17&-210,  176-178,  211.  212.    See  PBODUOnoB  or 

iJOOUHXHTS,  iNSPXOnON. 

pvblici  juris  not  privileged,  218,  219 
sealed  up,  partly,  on  production,  162—164 
ships*  papers,  discovery  of,  288—290 

DOG  BITE, 

interrogatories  in  action  for,  91 

DIVOROE, 

discovery  in  proceedings  for,  280—282 

ELECTION  PETITION, 

discovery  not  obtainable  in,  li 

EVIDENCE, 

County  Court  in.    See  Cousir  Coubt. 

depositions  on  examination  used  as,  at  trial,  149,  ISO 

of  officer  of  company  on  3xamination  when  admiasiblo  as. 
at  trial,  31  ^ 

documents  not  produced  cannot  be  used  as,  184, 209,  210,  27t 
examination  for  discovery,  rules  apply  to,  98 
,  ^  not  bound  to  be  discIo6t  *  on,  260 

interrogatones  must  deal  with  facts  and  not,  77,  86 
not  allowed  as  to  opponent's,  76—84 
to  save  adducing,  06 
notice  to  produce,  failure  to  comply  with,  prevents  party  putUnii  in 
documents  as.  184,  209,  210, 271  t~  J'  F  """g  "» 

party  not  bound  to  disclose  his,  100 

EXAMINATION  FOR  DISCOVERY, 

action  dismissed  on  failure  to  attend,  268—272 

in,  assignoe,  by,  of  assignor  of  chose  in  action,  32 
breach  of  promise  of  marriage,  for,  26 
corporation,  against  officer  or  servant  of,  28,  29 
criminal  conversation  with  plaintiffs  wile,  for,  25 
injury,  for,  medical,  12S 
UM,  for,  100, 101 
malicious  prosecution,  for,  100 
married  woman  against,  none  against  hnsband,  26 
penalty,  for,  against  defendant  for  violation  of  Statute  of 
Canada,  27 
not  obtainable  in,  2S 
■eduction,  for,  98 
amended  pleadings,  further,  allowed  on.  60 
appoint mtut,  service  of.  fur.  147, 148 
arbitratiun,  obtainable  in,  2i 

I  10] 
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EXAMINATION  FOR  DISCOVERY— conlwuei.  . 

aasiatanoe,  party  not  compelled  to  disclose  whether  he  has  received,  m 

action,  100 
attachment  for  failure  to  attend,  268, 269—272.    See  Attachiuht. 

le-ezamination  should  be  ordered  before,  99 
attendance  enforced  by  rules  applicable  to  witnesses,  128, 129 
breach  of  promise,  all  parties  examinable  in  action  for,  26 
burden  of  proof,  party  on  whom  lies,  commences,  28 
candidate  to  public  office,  of,  98 

costs  of,  272, 273.    See  Costs.  ^    «      * 

corporation,  no  power  to  strike  out  defence  of,  on  failure  of  officer  to 
attend,  270  . 

officer  of,  shall  not  be  made  a  party  solely  to  obtain,  31 
party  must  elect  which  officer  of,  for,  32 
credit,  as  to,  i<W  .       ,  .    . 

criminal  conversation  with  pltuntiffs  wife,  in  acUon  for,  agauist 

defendant,  25 
criminating  questions,  party  not  bound  to  answer,  99 
cross-examination,  party  subject  to,  after,  98 
debtor,  as  to  means  of,  127, 128 
defence  struck  out  on  failure  to  attend,  268—272 
defendant,  against,  pending  trial  when  defence  is  that  he  ia  not  a  legal 
entity,  27 
may  obtain,  against  co-defendant,  27 
depositions,  method  of  taking,  W«,  W9  _,  ,  „ 

officer  of  company,  of,  when  admissible  at  trial,  31 

documents,  discovery  of,  176.    St»  DnoovaBT  ot  Dooummhts, 

iHaraonoH.  „    „ 

evidence,  party  not  bound  to  disclose  his.  100,  260.    See  EnDWKCm. 

rules  of,  apply  to,  98 
exclusion  of  persons  from  hearing,  ISO,  1S2 
forma.    See  Appendix, 
fraud,  ••  to,  ZOO 
farther  examination  after,  before  attachment,  269, 270 

on  party's  own  behalf,  101 
hdbeiu  carp—,  parties  allowed,  after  a  return  to  writ  of,  SS 
husband  not  bound  to  disclose  communications  from  wife,  99 
infant,  obtainable  against,  26 

interiooutory  Judgment,  not  obtainable  after  signing,  W 
issues  between  parties,  whore  there  are  no,  sometimes  obtamabic,  27, 28 
in  pleadings,  Umited  to,  99 

party  bouul  to  answer  all  questiMM  bearing  on,  in,  98 
;;udgment  creditor,  by,  126—129 
jurisdiction,  of  party  resident  out  of,  W5,  i#« 
knowledge,  if  faoU  are  within  deponent's,  H  must  MOertain  them,  W 
liquidator  must  be  party  for,  26 

official,  can  be  had  agalr^t,  though  not  a  party,  26 
long  vacation,  during,  order  of  .Tudge  necessary  for,  14S  ,    .   ^ 

married  woman,  not  obtaiiiabk  agaUtit  boibaod  in  actioa  agaiBR,  SB 

mi 


INDEX 

EXAMINATION  FOR  JmmmY-cmUnwd. 
motion,  on,  33 

Don-parties,  sometimes  can  be  had  against,  27.    See  Pabtim. 
Objection  to.  must  be  made  before  examiner,  259, 269.  See  OBJKcnoirs. 
one,  on  same  matter  only  allowed.  28 
order  for,  144, 145 
parties  by  and  against  whom,  obtainable.    See  Pieties. 

of,  on  their  own  behalf,  33 
pew)n  unmediately  benefiting  by  action  regarded  as  party  for  purpose 

plaintiff,  against,  after  deUvery  of  defence,  50,  53 

may  obtain,  against  co-plaintiff,  27 

refusing  to  answer  relevant  questions  re-examined  at  own 
expense,  98 
pleadings,  obfunable  in  some  cases  before,  61,  53 
prior  issue,  can  be  postponed  subject  to  determination  of,  51,  52 
«-vj„^-     *^  °i!  ^^°^  dealing  with  objection  to  answer  on,  259 
production  of  books,  papers  and  documents  at,  101, 102.    See  Peodto- 

TIOH  OF  DOOUKENTS.  iKSTEOnOE. 
property,  inspection  of,  125, 126 
re-examination,  party  subject  to,  after,  98 
report  by  person  taking,  150 
resisting,  grounds  for,  259—262.    See  PluviLBOB. 
rules.    Su  Appendix, 
seduction,  in  action  for,  98 

thir^  ™.^j- '  ?'^,*''"'^'*  1?"°"*  plaintiff's  daughter  in  action  for,  26 
third  parties,  of ,  JJ.    SuPAStiu. 

time  at  which,  granted.  50,  53.    See  Tmi. 

quasi.plaintifl,  can  be  had  agaimit.  32 

where,  held,  144—146 

witnesses,  attendance  of  party  for,  enforced  by  rulesapplicabloto,  128, 

party  not  bound  to  disclose  his  own,  100,  260 
EXECUTOR, 

interrogatories  in  action  by  beneficiary  against,  76 
EXPERT, 

inspeotion  of  documents  by,  170 


=  •( 


PACTS, 

intmogatorics  ma>  bo  adminiMcrwl  as  to.  in  support  of  party's  own 

ciwe.  92 
which  int|)rach  opponent's 

case.  U2 
RlcTant  to  facts  in  issue, 

FAME  STATEMENTS, 

interrugHiuries  as  to  grounds  for  alleging,  70 

[  1«] 


HI 


INDEX 

FINAL  JUDGMENT,  .,  ^  ^         ^^ 

appUoation  to  aign,  may  be  joined  with  one  to  stnlGB  out  defenoe,  ^00 

"  FISHING," 

discovery  not  aUo\rad,  36,  37 
interrogatories  not  allowed,  84, 106 

FOREIGN 

action 'for  discovery  will  not  lie  in  add  of  proceedings  in.  Court  where 

discovery  can  be  obtained,  11 
discovery  may  be  obtained  against.  Sovereign  in  action  brought  in 
England,  10 

FORFEITURE, 

no  discovery  in  action  for,  10 

r  JRMS.    See  Appendix. 

FRAUD 

examination  for  discovery  as  to,  100 

FURTHER  AND  BETTER  ANSWER, 
interrogatories,  to,  140—142 


HUSBAND.  .  ^  „ 

no  examination  against,  in  action  against  mamed  woman,  20 
wife,  not  bound  to  disclow  communications  from  husband,  99 

INCRIMINATING  QUEfiTHONS, 

examination  for  discovery,  party  not  bound  to  answer,  in,  99 
objeoticn  to  answer,  110, 138. 139 

INFANT,  ,      ^  ^ 

discovery  against,  or  representative,  zO,  xo 

INJURY,  ,     ,      ,„, 

medical  examination  in  action  for,  Ixo 

IN8PBOTI0N.    See  Dboov»«y,  Pboduotioh  of  Doccmists. 
accountant,  of  documents  by,  170,  205 
account*,  of,  of  persons  no*  parties,  287 
action,     ,  agent-general '  >f  colonial  government,  against,  200,  201 

commonable  rights,  for,  102 — 104 

lease,  on,  180 

libel,  for,  180—183 

member  of  club,  by,  908 

part-owner  of  ship,  by,  200 

stookbroksr,  by,  206 

title  to  land,  as  to.  102, 104, 201. 201 
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INDEX 

INSPECTION— co»fcn«ed[. 

action,  in,  trespass,  for,  194 

agent,  by,  206 

application  for,  made  to  Master,  186, 187 

bankers'  books,  286,  286—288 

*^W.f9?"^'°^'  "*• '"  ~"'°°  ^8**°"  ""^  '^^^''  °«t  permitted, 
collateral  purposes,  not  allowed  for,  ISO 
copy,  includes  right  to.  208,  209,  2H 

of  business  boo"     illowed,  188. 189.  211 
costs  of,  210.    fieeC      a. 

^unty  Court,  of  documents  in,  299-303.    See  Couirer  Coubt 
Court  rolls  of  a  manor,  of,  139, 190  w-^x  ^ubt. 

damages  may  be  had  of  documents  relating  solely  to.  180 
documents,  of,  179-^0,  176,  211,  212.    L  Pi^booZ  o.  Door. 

in  joint  possession,  not  enforced,  196, 197  199 
not  mentioned  in  pleadings,  188  * 

expert,  of  documents  by,  179 

forms.    See  Appendix. 

issues,  must  relate  to,  180 

methods  of  obtaining,  183 — 188 

notice  giving  appointment  for,  187  188 
to  produce  documents  for,  i84,  211 

SpH8?&is;isr"  °*  ^'^^^'  ^^^^'  ^^-^^^'  ^««  o»«o- 

parties.    See  Pabtiss. 

photographing  document,  by,  207 

place  of,  206—208,  211,  212 

praclioo  as  to,  185-186,  20^-210.    See  Pbactici. 

prixluotion  of  documents  for,  179—210,  176.  211    212     .«?«  p.«. 

property,  of,  125, 126 

r't'  LT;;;d2:'"°^*'°°  ""^  »*  "«*«  *«  ^"*' »«« 

solicitor,  by,  206 

tinif.  within  wliich  to  produce  documents  for,  187  211  21'*     .«?«  T™. 
witness,  by,  179, 206  *       '       '    *"  "™''' 

INTERROGATORIES, ' 

action,  in.  Admiralty,  in,  278,  279 
account,  for,  76 

beneficiary  against  executor,  by,  76 
oommemial  list,  in,  276, 277 
oommonable  rights,  for.  78,  79 
oommission,  as  to  amount  of  saIrK,  in.  68.  60 
defamation,  for,  103— 118 
dia«olBtion  o!  partr,er»hip,  for,  70,  71 
dog  wte,  for,  91 
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INTERHOGATORIES— ewainnei 

action,  in,  land,  for  noc  -eiy  of,  119, 120, 123, 124 
lease,  as  to,  79,  SO 
Ubel,  for,  84, 95, 96, 103—118 
malicious  ptoaeoution,  for,  118, 119 
money-lender,  against,  88 — 91 
money  lent,  for,  71,  72 
patent,  as  to,  282—286 
personal  injury,  for,  84 
probate,  in,  279,  280 
redemption,  for,  76 
right  of  way,  as  to,  65, 66 
sanction,  for,  66, 87,  88 
Blander,  for,  103, 110.  Ill 
trade  mark,  as  to,  80-83,  86, 87,  282—285 
wrongful  dismissal,  for,  67,  68 
dismissed  for  want  of  prosecution  on  failure  to  answer,  262, 
264,265 
admissions,  to  obtain,  64 
amending  answers  to,  69 
answers  to,  132— 137.    Se«  Appendix. 

need  not  be  given  when  it  tends  to  cnmmate,  263—256 
resisted  on  grounds  of  privilege,  213—258, 268 — 262,    Be* 

FUVIUOB. 

use  of,  at  trial,  142, 143 
appeal  from  decision  of  Master  as  to,  132.    See  Amjuu, 
application  to  strike  out  oppressive,  94.    8u  Arruoaxiov. 
arguments  as  to,  before  Uaster,  131 
attachment  for  failure  to  comply  with  order  for,  262—264.    Bee 

ATtAOBWBST, 

bankruptcy  proceedings,  in,  277 

bond  fide,  not.  can  be  struck  out,  98, 96 

brief,  as  to  contents  of  opponent's,  76,  81,  82,  87 

oae?,  for  purpose  of  supporting  party's  own,  71—73 

charge,  in  action  to  enforce,  to  secure  loon,  88 — 91 

conversations,  as  to,  where  agreement  alleged  to  have  been  unduly 

obtained,  65,  66 
copy  of,  to  be  delivered  to  party  with  notice  of  application  for,  130 
oorpon^on,  answer  to  be  made  by  officer  of,  137 
ooata  of  vexatious,  paid  by  party  |at  fault  in  any  event,  94.    Bte 
Com. 
for  purpose  of  saving,  65 
County  Court,  in,  293—297.    8u  Corair  CooR. 
damages,  as  to,  76 

defendant,  whM  more  than  one,  party  to  state  which  is  to  answw,  131 
destroy  opponent's  case,  to,  73,  74 
divorof  proceedings,  in,  280—^2 
docuiMats,  ts  to,  ISO— 124 

in  joint  possession,  196 
"       165 
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INTEBBOQATORIES-eontfnued. 

defence  struck  out  on  non-compliance  with  order  u  to,  262,  266 

disoloaes  opponent's  case,  will  not  be  disallowed  merely  because  the 

answer,  92 
evidence,  must  deal  with  facts  and  not,  77,  85.    8u  EvxonoB. 

to  save  adducing,  66 
facts  destroying  opponent's  case,  may  be  administered  as  to,  92 

in  issue,  not  limited  to,  85,  88 

material  to  issue,  as  to,  58 — 64 

supporting  party's  own  case,  92 
false  statement,  as  to  grounds  for  alleging,  70 
"  fishing,"  not  allowed,  84 
form  of,  130.    See  Appendix, 
issues,  for  purpose  of  ascerUining,  67—71 
land,  in  action  for  recovery  of,  119, 120, 123, 124 
leave  to  deliver,  from  Master,  67, 130 
matrimonial  cases,  in,  280, 282 
objection  to  answer,  131, 138—140.    See  Oanotiosa. 
opponent's  evidence,  not  allowed  to  seek,  76 — 84 
oppressive,  not  allowed,  75,  76,  92,  93 

order  for,  to  be  served  with  copy  of  interrogatories  allowed,  132 
other  means  of  obtaining  proof,  no  objection  to,  66,  67 
particulars,  in  nature  of,  sometimes  allowed,  97 
practice  as  to,  130—143.    8u  FajkonoM, 
premature,  not  allowed,  92 
privilege.    See  PaiviLaai. 
prolix,  not  allowed,  92 
pubUc  poUoy,  refusal  to   answer,  on  grounds  of,   267.  268.     8u 

PaxToaam, 
relevant  to  facts  in  issue,  must  be,  69—64 
relief,  as  to  extent  of,  claimed,  76 
right  of  way,  in  action  as  to,  66, 66 
rules.    See  Appendix, 
scandalous,  not  allowed,  92,  94 
stockbroker,  as  to  allegations  concerning.  71 
struck  out,  cannot  be,  merely  on  failure  to  pay  security  into  Court,  66 

time  for  application  to  be  made  for,  to  be,  94 
surprise  at  trial,  to  prevent,  67,  69 
Ume  for  delivery  of  answers  to,  132, 133.    See  Tmi. 
truth  of  pleadings,  as  to,  74,  76 
ulterior  objects,  not  allowed  for,  96,  96 
unfounded,  to  show  that  defence  is,  73,  74 
unnecessary,  not  allowed,  92,  94 
unreasonable,  not  allowed,  92 
vexatious,  not  allowed,  92,  93 

witnesMs,  not  allowed  to  be  asoertained  by,  76,  77,  83— «J,  91,  92 
not  disallowed  toteiy  on  grounds  that  it  will  disokwe 
of,  86 
wrongfnl  disaissd.  in  aoUon  for,  when  misopndnot  aUend,  67, 68 
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INDEX 

JUDOHENT, 

creditor  may  examine  for  diaoovery,  126 — 129 

oosta  of  examination  of,  272 
debtor's  failure  to  attend  examination,  attachment  on,  271 
disooTery  after,  43 — 45 
interlocutory,  no  examination  after  signing,  50 

JURISDICTION, 

examination  for  discovery  of  party  out  of,  145, 146 


KINO'S  PROCTOR, 

discovery,  will  not  be  ordered  to  give,  282 

KNOWLEDGE.  INFORMATION  AND  BELIEF, 
answer  to  interrogatory  to  be  to  party's  best,  134 


LAND, 

recovery  of,  interrogatories  in  action  for,  119, 120, 123, 124 

LEASE, 

inspection  of  documents  in  action  as  to,  180 
intenogatories  in  action  for  breach  of  covenant  in,  79,  80 

LEAVE, 

to  deliver  interrogatories,  130 

examination  for  discovery  in  action  for,  100, 101 
inspection  of  documents  in  action  for,  180 — 183 
interrogatories  in  action  for,  84, 80, 96,  96, 103—118 

against  newspat  <^n,  109—114, 116—117 
trade  protection  aodety,  against,!  1 4 — 1 16 
vendor  of  newspapers,  ajpiinst,  116, 117 
to  prove  innuendo,  117, 118 
when  fair  comment  pleaded,  107, 108 

privilege  pleaded,  107, 108, 110—113 

LIQUIDATOR. 

examination  for  discovery  can  only  be  had  if ,  is  a  party,  29 
discovery  obtainable  agsfaist,  24 

oiBoial,  examination  can  be  had  against,  though  not  a  party,  29 
production  of  documents  by,  197 — 199 

LUNATIC, 

discovery  against,  by  appUoation  to  Master  in  Lunacy,  21 
by  alleged,  pending  Inquiries,  21 
rules  do  not  apply  to,  20 
B.D.  [  17  ]  So 
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MALICIOUS  PROSECUTION, 

examiiiation  for  discovery  in  action  for,  100 
interrogatories  in  action  for,  118, 119 

MARINE  INSURANCE, 

discovery  in  actions  on,  288,  290 

MARRIED  WOMAN, 

husband  cannot  be  examined  in  action  against,  26 

not  bound  to  disclose  communications  from  wife,  99 

MASTER.    See  Appucation. 

appeal  from  decision  of,  as  to  interrogatories,  132 

See  Affxal. 
application  to,  for  discovery  of  documents,  166, 166 
inspection,  186, 187 
interrogatories,  130 
discretion  of,  to  disallow  interrogatories,  131 

MASTER  IN  LUNACY, 

application  to,  in  lieu  of  discovery  against  lunatic,  21 

MATRIMONIAL  CASES, 
discovery  in,  280—282 

MEDICAL, 

examination  in  action  for  personal  injury,  12S 

privilege  does  not  extend  to  communications  to,  adviser,  219, 234 

MISCONDUCT, 

interrogatories  on  general  allegations  of,  67,  68,  70,  71 

MONEY  LENDER, 

interrogatories  in  action  to  prove  plaintiff  a,  88—91 

MORTGAGEE, 

privilege  as  to  production  of  title  deeds  by,  227 

MORTGAGOR, 

interrogatories  by,  in  redemption  action,  as  to  rents  and  profits,  76 

MOTION, 

examination  for  discovery,  on,  3i 

NOTICE, 

doooments,  inspection  of,  giving  appointment  for,  187. 188 
to  produce,  184—188 

party  failing  to  comply  with,  ihaU  not  use 
documents  in  evidence.  184, 218 
[  18] 


INDEX 


OBJECmONS.    See  Pbivileqs. 

affidavit,  to  produce  documents  to  be  set  out  in,  176, 177 
answer  inteirogatories,  to,  before  Master,  131, 138 

on  grounds  of  crimination,  138, 139 
disolosnie  of  evidence,  139 
exposure  to  penalty  or  forfeiture,  139 
irrelevancy,  140 
matter  of  law,  being  a,  140 
privilege,  139.    8u  Paxmaax. 
public  policy,  139 
costs  of  taking,  at  discretion  of  Court,  269.    8u  CoasB. 
disoovBiy,  to,  on  grounds  of  privilege,  213—263.    8u  Pbivilwie. 
documents,  to  proiduce,  161 
examination  for  discovery,  on,  269, 260,  269 
forms  for.    See  Appendix, 
oath,  must  be  taken  on,  as  to  crimination,  265 
prior  issue,  trial  of,  before  dealing  with,  269 
produce,  to,  that  documents  not  in  sole  possession,  195 — ^204 

relate  solely  to  case  of  objecting  party* 
190—196 
it  is  unduly  oppressive,  204,  205 
ruks.    See  Appendix. 


OPPRESSIVE, 

interrogatoriea  not  allowed,  76,  76,  92,  93 

ORDER. 

examination  for  discovery,  for,  144, 146 

interrogatories,  for,  to  be  served  with  copy  of  interrogatories,  132 


PARTICULARS, 

discovery  sometimes  allowed  before  giving,  38,  39 

agent,  in  action  by,  against 
principal  alleging  baudr 
39.40 
defamation,  in  action  for, 
where  justification 
pleaded,  39—42 
interrogatories  in  nature  of  order  for,  sometimes  allowed,  97 

PARTIES, 

all,  examinable  for  discovery,  27 

assignor  of  chose  in  action  may  be  examined  in  action  by  assignee,  Sff 
oorporation,  officer  or  servant  may  be  examined,  28, 29 

dbfbaed,  29, 30 

shall  not  be  made  party  solely  for  ob- 
taining  discovery,  31 
Court  decides  which  member  of,  to  be  interrogated,  24 
party  must  elect  which  ofBoer  (rf,  to  examine,  32 
[19] 
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INDEX 

PARTIES— cow/iniMrf. 

discovery  agent,  against,  in  action  by  principal,  17 
between  whom,  may  be  obtained,  15 
company,  against  ofScer  or  member  of,  22 

r, ^     J.  .    .,        .  though  not  a  party,  19 

Urown,  not  outainable  agamst,  14, 19 

defendant,  by,  against  co-defendant,  16,  27 

firm,  each  partner  of,  must  give,  22 

foreign  sovereign,  against,  19 

infant  or  representative,  against,  20, 26 

liquidator,  against,  24 

opposite  party,  against,  from  whom  no  relief  is  claimr-!,  17 

partner,  against,  in  firm  name,  22 

plaintiff,  by,  against  co-plaintiff,  16 

principal,  against,  in  action  by,  17 

non-parties,  against,  when  in  reality  parties,  17 

sherifTs  officer,  against,  in  action  against  sLi  iff,  24 
examination  for  discovery,  on  own  behalf,  33 
.  .  .  husband  against  wife,  36 

joining  a  party  no  longer  necessary  for  discovery,  18 
liquidator  must  be  party  for  examination  for  discovery,  26 

official  need  not  be  party,  26 
meaning  of  terms  plaintiff,  defendant  and  party,  16 
non-i-arties  sometimes  examinable,  27 

persons  immediately  benefiUng  by  action  treated  as  parties.  32 
quasi -plaintiff  examinable,  32 
rules.    See  Appendix, 
third,  33 
unsound  mind,  persons  of,  22 

PARTNERS, 

discovery  against,  22 

PATENT, 

discovery  in,  actions,  282—285 

PAYMENT  INTO  COURT, 

certificate  necessary  for  payment  out,  56 

receipt  for,  to  be  served  with  order  for  discovery,  55,  56 

rules.    See  Appendix. 

security  for  costs,  65,  6d.    Su  Coars,  Sxcitbity  fob  Cosib. 

PENALTIES, 

no  discovery  in  action  for,  15 

PETITION  OP  RIGHT, 

discovery  against  Crown  not  obtainable  in,  14,  19 

PHOTOGRAPH, 

document,  of  a,  power  to  order,  207 

[20] 


INDEX 


PLAINTIFF.    Set  Pabtos. 

co-plaintiff,  may  obtain  diaoovery  against,  16 

diaooyeiy  rarely  allowed  before  deliveiy  oE  statement  of  claim,  36 

relating  to  evidenoea  of  case  of,  72 
examination  for  discovery,  by,  after  delivery  of  defence,  50,  53 

re-examination  of,  on  refusing  to  answei 
ia,  98 
meaning  of  term,  16 

PLEADINGS, 

interrogatories  as  to  truth  of,  74,  75 
object  of,  is  to  ascertain  issues,  66 

POSSESSION  OR  POWER, 

documents  in,  must  be  inspected  to  answer  interrogatories,  136 

PRACTICE, 

County  Court,  as  to  discovery  in,  293—303.    See  Comtn  Coubt. 
discovery  of  documents,  as  to,  156 — ^158.   See  DiaooVBBT,  DisooTntr 

or  Doouimrrs. 
forms.    See  Appendix, 
inspection  of  documents,  as  to,  185,  186,  206—210.    Su  IirsnonoK» 

FBODconos  ov  Dooumars. 
interrogatories,  as  to,  130—143.    <See  IimcBBOOATOBixs. 
rules.    See  Appendix. 

PREMATURE, 

interrogatories  not  allowed,  92 

PRIVILEGE, 

analysis,  result  of,  sometimes  extends  to,  281 

attaches  to  privileged  document  until  waived,  228, 229,  247,  2i8 

bUl  of  costs,  extends  to,  219,  248,  249 

communications  between  co-parties,  225 

trustee  and  cestui  qui  trust,  226,  227 
Court  may  inspect  documents  for  which,  is  claimed,  163, 174,  176 
coverture,  extent  of  communications  disclosed  during,  260 
County  Court  in,  301 

crimination,  oommunications  tending  to,  253 — ^266,  260 
statutory  limitations  to,  256 
applies  only  to  party,  husband  and  wife,  256 
legal  professional,  counsel,  communications  by  and  to,  218,  233 — ^6, 
242.243 
discovery  resisted  on  grounds  of,  213 — ^253 
fraud  communications  in  furtherance  of,  225,  226, 

250—253,  262 
limitations  to,  224 
solicitor,  communioatioofi  between,  and  client,  216 — 

218,  229—240, 243,  244,  261 
where  litigation  pending,  219 — 224 
[21  ] 
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PRIVILEGE— eoiUtniiee;. 

legal  profesdonal,  where  litigation  pendiog,  commnnioatioiu  between 

legal  adviser  and  non- 
professional agent,  219, 
220 
communications   between 
party  and  third  party, 
221,  222,  244, 245 
documents  obtained  with 
view    to     proceedings, 
240— 242, 249, 2fiO,  201, 
262 
communications  with 

third  party,  220 

litigant  appears  in  person,  where,  225 

medical  adviser,  communications  with,  does  not  apply  to,  224,  234 

mortgagee's,  as  to,  production  of  title  deeds,  227 

public  policy,  on  grounds  of,  267, 268 

pvMicijvria,  documents,  does  not  extend  to,  218,  219 

rules.    £fee  Appendix. 

servant's  ohanK^r,  letters  as  to,  223 

title  deeds,  sometimes  extends  to,  261 

trade  union,  communications  by  member  of,  to  secretary,  doe*  not 
extend  to,  222,  223,  246,  247 

vaiver  of,  228,  229 

PROBATB, 

discovery  in,  actions,  279,  280 

PRODUCTION  OP  DOCUMENTS.    8ee  DBCOvmr,  Ikspbctiow. 

acilon  dismissed  for  failure  to  comply  with  order  for,  262,  264,  265, 

285, 269 
Admiralty  actions,  in,  278,  279 
attachment  for  failure  to  comply  with  order  for,  262—264.    Set 

Attaohhbnt. 
agent,  in  hands  of,  196 — 200 
bankers'  books,  285—288 
bankruptcy  proceedings,  in,  277 
commercial  list,  in  actions  in,  276,  277 
County  Court,  in,  299—303.    See  Ooxnm  Coubt. 
crimination,  may  be  resisted  as  tending  to,  263—266,  280.    See 

Pbivilbob. 
costs  of,  210.    See  Costs. 

defence  struck  out  on  non-compliance  with  order  for,  262.  265,  266. 

268—272 
divorce  proceedings,  in,  280—282 
evidence,  failure  to  produce  excludes  document  from  being  used  in, 

271.    See  Evidkhob, 
examination  for  discovery,  101, 102, 176—178, 211.    See  ExAimTATlOH 

rOB  DiSOOVBBT. 

[22] 


INDEX 

PRODUCTION  OF  DOCOM^NTO-^o-Jnu^ 

faaure  to  comply  with  notice  to  produce.  209, 210,  l»», «« 

.*°!!^-  *'tt^??SSlO  221  212.    SeelswKlKW. 

i^S-aSS/^^i  ^^^  in.  m  204 

Uqoidator  of  company,  by,  1»  J-^JL-MO 

i^ffine  inBuranoe,  m  actionB  rf,  28&-2W 

matrimonial  casee,  in,  280—282 

meaning  ol  tenn,  179  «__— ./>«i 

^S- to.  161, 190-210.    S"^^"'^^  206 

oppreBBiye,  Bometimea,  when  to  trade  nvals.  204.  ZOO 

patent  aotiona,  in,  282— M6 

probate  aotions,  in,  279,  280  „    Pbivilbob. 

SabBo  poUoy,  refusal  of.  on  grounds  of,  257.  268.    om"" 

M^rtB  by  Movants  in  ordinary  course  of  buamess.  m,  262 

rake.    See  Appendix. 

trade  mark,  actions,  in,  282— 2M 

underwritfir's  actions,  m,  289--JSW 

vitness  to  inspect  on,  not  usuaUy  aUowed.  179 

PROUX,  „       ,  -„ 

interrogatories  not  allowed,  \u 

66.67 

PROPERTY, 

ingpeotion  of,  125, 120 

'^^Sle^^m  discovery  on  grounds  of,  267,  268 

«'^r:i;nerpS;SSrur,2':S  order  f^^ 

"^^SSnfSVed  before,  after  abortive  e«unination  for  discovery 

„Sal  to  answer,  on.  plaintiff  to  undergo,  at  hi.  own  expense.  98 

rules.    See  Appendix. 

subsequent  to  cross-examination,  »9 
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INDEX 

RULES— ccntmued. 

County  Court,  M  to  discovery  in.  293.  "ouhty  Coim» 

evidenoe.  of  apply  to  examination  for  dL        ^7/    5^Evn»«„. 
lunatics,  of  discovery  do  not  apply  to  20  Etidbioi. 

revenue  side  of  K.  B.  D..  of  discovery  do  not .  pply  to  23 
Wigram.  Sir  James,  two  cardinal,  on  discovery.  72 

SCANDALOUS 

interrogatories  not  allowed.  92,  91 

SECURITY  FOR  COSTS.    Su  Costs. 

discovery,  of.  in  County  Court.  294,  296.  297 

remains  in  Court  until  final  disposal  of  action.  56 
"^Parate  from  costs  of  action.  64.  66 
payment  out  of  Court  when  action  settled.  56 
rules.    See  Appendix, 
secured  by  party  seeking  discovery,  54 

SEDUCTION. 

interrogatories  to  defendant  in  action  for,  66.  87.  88 
SERVANT, 

answer  to  interrogatories  as  to  acts  done  by,  136, 136 

SERVICE, 

interrogatories,  of  order  for,  132 

SHERIFF. 

discovery  by,  in  County  Court,  301 

aoUon  against,  discovery  against  sheriffs  officer  in,  24 

SHORTHAND, 

oosts  of.  writer.  273 

depositions  on  examination  may  be  in,  149 

SLANDER, 

interrogatories  in  action  for,  103, 110,  111 

SOUCITOR, 

inspeution  by,  206  "—. 

produoUon  of  documeoU  in  hands  of,  197, 198,  201,  202 

STATE  PAPERS, 

discovery  of,  288—290 
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INDEX 

STAY  OF  PROCEEDINGS,  ^  _^    ,     ^.      o«i_oon 

prodootion  of  dooameate  pending,  in  onderwntcr  a  aetaon,  2W— 290 
inks.    See  Appendix. 

STOCK  BROKER,  . 

intercogatories  M  to  allegations  concerning,  71 

STRIKING  OUT, 

application  for,  intenogatoriea,  94 — 96 
roles.    8u  Appendix. 

SDBFCENA, 

forma  aud  rulea.    8u  Appendix. 

to  attend  examination  for  diaooveiy,  144, 14$ 


rpTUV 

appointment,  for  aerrioe  of,  for  examination  for  diaoovery,  148 
bankera'  book,  for  aerrioe  of  notice  to  inapect.  288 
County  Cou    ,  for  anawering  interrogatories  in,  286 

prodnetion  of  dooomenta  in,  299,  300 
diacoTery  for,  35,  SO — 63 
inapeotion  of  dooomenta  for,  187,  211, 212 
intenogatoriea.  for  anawering,  132, 133 
rulea.    Su  Appendix. 

TORT, 

discovery  in  action  of,  10 

TRADE  HARK, 

diaoovery  in,  aotiona,  282— 285 

interrogatoriea  in  action  to  reatrain  the  uae  of,  80—83,  86,  87 

TRADE  UNION,  .  ^     .      ^    ,.  ,    ^. 

oommunioationa  by  member  of,  to  aeoetaiy  with  view  to  litigation 
not  priyileged,  222,  223, 246,  247 

TRIAL, 

rulea.    8t*  Appendix. 

uae  c^  anaweni  to  interrogatories  at,  142, 143 

TRUSTEE, 

privilege  in  commonicationa  between,  and  eeatiii  qui  tnut,  226, 227 


UNDERWRITERS, 

diaoovwy  by  and  against,  280,  290 
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INDEX. 

VIVA   VOCE, 

further  answer  to  interrogatories  sometimes  given,  140, 142 
rules.    8u  Appendix. 


WAIVER. 

privilege,  of,  228,  229 

WIFE.    See  Mtimran  Woman. 

WITNESS,    . 

inspection  by,  179,  206 

interrogatories  not  aUovet:  solely  to  ascertain,  76,  77,  83—87,  91,  92 

not  bad  solely  because  answer  will  disclose,  86 
party  not  compeUed  to  disclose,  100,  260 

WRONGFUL  DISMISSAL, 

interrogatories  in  action  for,  as  to  allegations  of  misconduct,  67,  68 
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